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ANNOUNCEMENT 


This special number of THE GEorRGE WaSHINGTON LAW REVIEW 
is provided as a suitable means of bringing to the attention of sub- 
scribers an announcement of great importance and interest to them. 
Beginning with Volume 7 of the Review in the Fall of 1938, THE 
GrorcE WASHINGTON LAW REVIEW will be expanded to an eight 
issue journal appearing monthly from November through June. This 
expansion is evidence of the continued growth of THE GEORGE 
WasHINGTON LAW REVIEW in its specialized field of public law. 
The increase in available space and the greater frequency of publica- 
tion will enable the REVIEW to render more service to the University 
and to the legal profession. Beginning with the academic year 1938- 
39 there will be conducted in the Law School advanced seminars in 
Administrative Law, Constitutional Law, Government Corporations, 
and Trade Regulation as a first step in promoting research in public 
law. The eight issue publication of the LAW REvIEwW which is de- 
voted exclusively to the field of public law will coordinate with this 
research program. 


THE SPECIAL ISSUE 


The articles here presented on the subject of Interstate Commerce 
Commission problems are examples of the unusual type of work of 
which the student staff of the LAw Review is capable. Normally 
the student work is confined to editorial notes and recent case anno- 
tations but where, as here, qualified students produce real contribu- 
tions of major importance in specialized fields they should be pre- 
sented just as other articles after approval by the faculty board and 
the departmental advisory editors. 

Eight issues a year of THE GrorcE WASHINGTON LAW REVIEW 


will afford the necessary facilities for publishing unusual material 
of the type here presented as well as the best of the ever increasing 
volume of articles submitted by recognized authorities. 
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METHODS FOR DIFFERENTIATING INTERSTATE 
TRANSPORTATION FROM INTRASTATE 
TRANSPORTATION 


RoBert S. TARNAY 


The Constitution of the United States gives to the Federal Gov- 
ernment the power to regulate commerce among the several states.* 
Under the Articles of Confederation which were in force before the 
Constitution was adopted, one of the most conspicuous weaknesses 
of the central government was its lack of power to regulate the 
commercial intercourse of the various states with their neighbors. 
Restrictions upon commerce in many forms came into being with 
the resultant retaliation rife. In order to “provide a more perfect 
Union,” the Constitution was drafted, and the necessity of a provi- 
sion giving the central government power over interstate commerce 
was felt and acceded to. It fell to the new Federal Government to 
regulate the trade among the states; logic could point to no better 
choice.” 


2 Ast. I, $ 8, Par. 3. 


2 FARRAND, THE FRAMING OF THE CONSTITUTION (1913), p. 7. 

“Pending a grant of power to congress over matters of commerce, the states 
acted individually. A uniform policy was necessary, and while a pretense 
was made of acting in unison to achieve a much desired end, it is evident that 
selfish motives frequently dictated what was done. Any state which enjoyed 
superior conditions to a neighboring state was only too apt to take advantage 
of that fact. Some of the states, as James Madison described it, ‘having no 
convenient ports for foreign commerce, were subject to be taxed by their 
neighbors, through whose ports their commerce was carried on. New Jersey, 
placed between Philadelphia and New York, was likened to a cask tapped at 
both ends; and North Carolina, between Virginia and South Carolina, to a 
patient bleeding at both arms.’ The Americans were an agricultural and a 
trading people. Interference with the arteries of commerce was cutting off 
the very lifeblood of the nation, and something had to be done. The articles 
of confederation provided no remedy, and it was evident that amendments to 
that document, if presented in the ordinary way, were not likely to succeed. 
Some other method of procedure was necessary.” 


553 
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Commerce in those days was quite restricted in scope compared to 
the vast range of subjects and instrumentalities of interstate com- 
merce of the present day. Consequently, the commerce clause, which 
was felt, at the time of its drafting, to be comparatively easy of 
understanding and interpretation, has proven to be the source of 
extended discussion and much litigation. It merely gives to the Con- 
gress a general category of power, but it does not indicate the limita- 
tions of the category. It might be said that the words of the clause 
are clear and that the Congress is to have power over all incidents 
of all commerce between the states, but even then it becomes neces- 
sary to ascertain what transactions come within the definition of 
commerce between the states. It is a reasonable assumption that the 
framers (if they thought of the matter) did not intend that the so- 
called commerce clause should be so construed as to enable the 
Federal Government to exercise jurisdiction over virtually all com- 
mercial dealings. Somewhere there is an element of an intrastate 
transaction. 

The task of determining the applicability and extent of the Fed- 
eral power over interstate commerce, in the final analysis has devolved 
upon the courts, and there has ensued a large collection of judicial 
decisions, each applying that which the courts conceived to be the 
true rule to the particular facts before it. Out of these legion deci- 
sions, conflicting in language and often in result, it is necessary that 
some order be restored for the guidance of all those dealing with 
interstate transmission of goods. 

The Constitution gives the Congress power to regulate commerce 
between the states. Commerce between the states is a broad field, 
including much that does not deal with transportation. Today it has 
been extended so far as to include contracts, the purpose of which is 
to stifle competition in more than one state, and even to general con- 
tracts of sale of goods.* In such cases it can readily be seen that 
the primary element involved is not one of transportation of goods 


3 Swift and Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 
518 (1905); Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 
735 (1922). 

“The commerce clause of the Constitution expressly commits to Congress 
and impliedly withholds from the several states the power to regulate com- 
merce among the latter. Such commerce is not confined to transportation 
from one state to another, but comprehends all commercial intercourse between 
different states and all the component parts of that intercourse. Where goods 
in one state are transported into another for purposes of sale, the commerce 
does not end with the transportation, but embraces as well the sale of the goods 
after they reach their destination and while they are in the original packages. 

. On the same principle, where goods are purchased in one state for trans- 
portation to another, the commerce includes the purchase quite as much as 
it does the transportation.” Dahnke-Walker Milling Co. v. Bondurant, 257 
U. S. 282, 290, 42 Sup. Ct. 106, 66 L. ed. 239 (1921). 
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from one state to another,* and that the concept of interstate trans- 
portation of goods is somewhat different from that of interstate 
commerce generally. 

Interstate transportation of goods is not, however, a completely 
different concept from interstate commerce, but rather is part of it.5 
This has been recognized virtually from the beginning. The Su- 
preme Court of the United States, in passing upon the problem in a 
comparatively recent case, involving the regulation of natural gas by 
the states, said, 

“Natural gas is a lawful article of commerce, and its transmission 
from one state to another for sale and consumption in the latter is 
interstate commerce.”’* 


I. 


Factors TO BE CONSIDERED IN DETERMINING THE CHARACTER 
OF THE TRANSPORTATION 


Essential Nature of the Transportation Determines Its Character 

In cases involving the question of interstate transportation, the 
factors involved are so many, and so diverse as to prevent the courts 
from laying down specific rules for future guidance. In each par- 
ticular situation the weighting to be given each circumstance differs 
from that in another situation, so that the best that can be done is an 
attempt at rationalization from that which has been said. However, 
we do not by any means need to grope hopelessly in the darkness for 
general standards and tests to apply. The United States Supreme 
Court has said :* 

“The question whether commerce is interstate or intrastate must 
be determined by the essential character of the commerce, and not by 
mere billing or forms of contract, although that may be one of a 
group of circumstances tending to show such character.” 

And again, more recently the Court said :° 


4 Anti-Trust Cases as Authority, infra p. 639. 

5“ |. for whenever a commodity has begun to move as an article of trade 
from one State to another, commerce in that commodity between the States 
“ Py yg The Daniel Ball v. United States, 10 Wall. 557, 565, 19 

ed. 999 (U. S. 1871); State Freight Tax Case, 15 Wall. 232, 21 L. ed. 146 
w S. 1873). ‘While in the business of buying and selling goods, interstate 
commerce may reach all the way from first purchase to final delivery, inter- 
state transportation for the purposes of determining the rate to be charged 
may have narrower limits.” Atlantic Coast Line Ry. Co. v. Railroad Com- 
mission of Georgia, 281 Fed. 321, 324 (N. D. Ga. 1922). 

® The Daniel Ball, supra note 5. 

7 Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658, 67 L. ed. 
1117 (1923); Public Utilities Foc of Rhode Island v. Attleboro 
Steam & Electric Co., 273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927). 

8 Atlantic Coast Line R. Co. v. Standard Oil Co. of Kentucky, 275 U. S. 
257, 268, 48 Sup. Ct. 107, 72 L. ed. 270 (1927). 

® United States v. Erie R. Co., 280 U. S. 98, 101, 50 Sup. Ct. 51, 74 L. ed. 
187 (1929). 
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“But the nature of the shipment is not dependent upon the ques- 
tion when or to whom the title passes. . . . It is determined by the 
essential character of the commerce. . . . It is not affected by the 
fact that the transaction is initiated or completed under a local bill 
of lading which is wholly intrastate . . . or by the fact that there 
may be a detention before or after the shipment on the local bill 
of lading... .” 

The words “essential character of the commerce” appear in many 
decisions, by the Supreme Court of the United States and by the 
state courts.*° Like many other cryptic generalities they contain no 
real solution, yet it would seem that there is a touch of reverence in 
each repetition of them. There is to be found, however, some guid- 
ance from the rulings and statements of the courts on the particular 
incidents and factors involved. 


Established Course of Business 


In recent years, need for a reliable means of determining the 
essential nature of the transportation has been increasingly felt. One 
by one, the various individual incidents of transportation have been 
tried as tests to discover the real meaning of “the essential character 
of the commerce,” but have been discarded as they fail to supply the 
key to every situation. There has been a definite tendency in the 
last twenty-five years to lay progressively greater emphasis upon 
that which was actually done, when it appeared to have been done 
by design, and not by mere accident.’ In order to guard against 


10 Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 
U. S. 498, 31 Sup. Ct. 279, 55 L. ed. 310 (1911). “It is undoubtedly true that 
the question whether commerce is interstate or intrastate must be determined 
by the essential character of the commerce, and not by mere billing or forms 
of contract.” Chicago, Milwaukee and St. Paul R. Co. v. State of Iowa, 233 
U. S. 334, 343, 34 Sup. Ct. 592, 58 L. ed. 988 (1914). Baer Bros. Mercantile 
Co. v. Denver & Rio Grande R. Co., 233 U. S. 479, 34 Sup. Ct. 641, 58 L. ed. 
1055 (1914); Kirmeyer v. State of Kansas, 236 U. S. 568, 35 Sup. Ct. 419, 
59 L. ed. 721 (1915). “But the nature of the shipment is not dependent upon 
the question when or to whom the title passes. It is determined by the es- 
sential character of the commerce.” United States v. Erie R. Co., supra note 
9 at 101; Duluth-Superior Milling Co. v. Northern Pacific R. Co., 152 Wis 
528, 140 N. W. 1105 (1913); Saint Louis & San Francisco R. Co. v. Conarty, 
106 Ark. 421, 155 S. W. 93 (1913). 

11 Kirmeyer v. State of Kansas, supra note 10. “The mere power of the 
owner to divert the shipment already started does not take it out of interstate 
commerce, if the other facts show that the journey had already begun in good 
faith... .” Hughes Bros. Timber Co. v. Minnesota, 272 U. S. 469, 476, 47 
Sup. Ct. 170, 71 L. ed. 359 (1926). “The important controlling fact in the 
present controversy, and what characterizes the nature of the commerce in- 
volved, is that the plaintiff’s whole plan is to arrange deliveries of all of its 
oil purchases on the seaboard of Florida so that they may all be there stored 
for convenient distribution in the state to the 123 bulk stations and to the fuel 
oil plants in varying quantities according to the demand of the plaintiff’s cus- 
tomers, and thence be distributed to subordinate centers and delivery stations, 
and this plan is being carried out daily.” Atlantic Coast Line R. Co. v. Stand- 
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possible injustice, it was found advisable to insist that the conduct 
of the transaction in question be typical of a course of dealing. 

In Foster-Fountain Packing Co. v. Haydel,’* the Supreme Court 
of the United States said: 

“In determining what is interstate commerce, courts look to prac- 
tical considerations and the established course of business.” ** 

This limitation seems to have resulted from situations where there 
was a movement that was felt to be in opposition to the type of 
movement indicated when viewed objectively from the standpoint of 
the usual incidents, such as peculiar billing, change of ownership in 
transit, stoppage for one reason or another, et cetera.** Oftentimes, 
even though the entire history of the journey was shown, there was 
doubt as to the character of the shipment because there was no 
simple means of understanding the meaning of, and reason for, the 
various incidents in the particular transaction. The test of what the 
usual course of dealing of the parties had been in the past was ap- 
plied.1*> Wherever the test has been applied, the results from its use 
have been satisfactory; and there has been little criticism of the 
holdings based upon it. In United Fuel Gas Co. v. Hallanan,” the 
Supreme Court of the United States said: 


ard Oil Co. of Kentucky, supra note 8 at 269. “The legal character of this 
suburban bus traffic was not affected by the device of requiring the payment 
of a fare fixed for some Michigan point, or by Sprout professing that he 
sought only passengers destined to that state. The actual facts govern.” 
Sprout v. City of South Bend, 277 U. S. 163, 168, 48 Sup. Ct. 502, 72 L. ed. 
833 (1928). 

12278 U. S. 1, 49 Sup. Ct. 1, 73 L. ed. 147 (1928). 


13 To the same effect: Swift and Co. v. United States, supra note 3 at 398. 
. . . Commerce among the States is not a technical legal conception, but a 
practical one, drawn from the course of business.” Lemke v. Farmers’ Grain 
Co., 258 U. S. 50, 42 Sup. Ct. 244, 66 L. ed. 458 (1922). 

14 United States v. Illinois Central R. Co., 230 Fed. 940 (E. D. La., 1916). 
Bananas were unloaded from a ship, and were sorted there, the ripe ones 
going to defendant, under a contract arrangement with the importer. The 
bananas were loaded into cars and switched to a local yard, and there disposed 
of. The Court found that the course of business indicated that the yard was 
the real destination, and not the wharf, even though the latter was indicated 
as such by the external incidents of the shipments. 


15 Railroad Commission of Louisiana v. Texas & Pacific R. Co., 229 U. S. 
336, 33 Sup. Ct. 837, 57 L. ed. 1215 (1913); Baer Bros. Mercantile Co. v. 
Denver & Rio Grande R. Co., supra note 10. “The mere fact that a loaded 
tank-car has been halted upon a siding . . . does not, under the course of 
business here shown, amount to a ‘coming to rest within the state,’ authorizing 
state taxation.” Texas Co. v. Brown, 258 U. S. 466, 478, 42 Sup. Ct. 375, 
66 L. ed. 721 (1922). Champlain Realty Co. v. Town of Brattleboro, 260 
U. S. 366, 43 Sup. Ct. 146, 67 L. ed. 309 (1922); Southern Pacific Co. v. Van 
Hoosear, 72 F. (2d) 903 (C. C. A. 9th, 1934) ; Galveston, Harrisburg and San 
Antonio R. Co. v. Wood, Hagenbarth Cattle Co., 105 Texas 178, 146 S. W. 538 
(1912). 

16 257 U. S. 277, 42 Sup. Ct. 105, 66 L. ed. 234 (1921). Gas was gathered 
in West Virginia, and most of it was sold to connecting companies, destined 
to be carried out of the state. 


“ 
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“The typical and actual course of events marks the carriage of the 
greater part as commerce among the States, and theoretical possi- 
bilities may be left out of account. There is no break, no period of 
deliberation, but a steady flow ending as contemplated from the be- 
ginning, beyond the state line.” 


Intention of the Shipper at the Time Shipment Is Made 


Another possible means of determining the “essential character” 
of the commerce is to look at the intention of the shipper at the time 
the shipment was made. Many decisions that appear to conflict with 
so-called established principles can be harmonized on this basis, 
even though the court in deciding them did not specifically mention 
the shipper’s intention as the controlling factor.*’ 

In an increasing number of decisions, and with a goodly measure 
of success, the intention of the shipper is resorted to in an endeavor 
to understand the significance of the various incidents, and interrup- 
tions of a given journey. The test is simple to apply, depending 
merely upon matters of evidence for proof.’® 

Wherever a shipment is made there is always an intention that it 
be made from a certain point to a certain point. If this intention 
can be discovered, an unfailing guide to the real character of the 
commerce is at hand. By the use of the intention test, the pitfalls 
incident to arbitrary appraisal of the externals of the transaction 
are avoided. A steady guide is available, and if the results to be 
gleaned by a use of the test do not coincide with the construction 
placed upon the externals, then the latter should, of necessity, be put 
aside. As has been pointed out,?® courts have striven to arrive at a 
determination of the real economic meaning, in effect, of the transac- 
tion in question. It is self-evident that wherever the intention can 
be clearly shown, and the intention has been carried out, the solu- 
tion is at hand. As one court phrased it, 

. it is well settled that the intention of the shipper as to the 
ultimate destination at the time the freight starts is the test of its 
character, regardless of whether the voyage is temporarily broken, 
more than one carrier transports it, or it moves on through or local 
bills of lading.” *° 


17 Typical of Sg cases is Douglas Co. v. Southern R. Co., 216 Illinois 
Appeals 148 (1919). 

18 Those that argue against the use of the intention test generally place 
their contention upon the difficulties incident to proving intention and claim 
that they are, practically speaking, insurmountable. The proponents of the in- 
tention test feel that the shipper’s intention is generally manifested sufficiently 
so that it can be discerned. 

= Essential Nature of Transportation Determines Its Character, supra 


20 United States v. Illinois Central R. Co., supra note 14. 
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The Supreme Court of the United States in Baltimore & Ohio 
S. W. R. Co. v. Settle** said in pointing out that billing, uninter- 
rupted movement, continuous possession by the carrier and unbroken 
bulk are not to be considered as determining the character of the 
transportation : 

“These are common incidents of a through shipment, and when 
the intention with which a shipment was made is in issue, the pres- 
ence, or absence, of one or all of these incidents may be important 
evidence bearing upon that question.” 

In addition to intention to move the goods in interstate or intra- 
state transportation, it is felt that there must be an actual movement 
of the freight to the intended destination in order that the intention 
characterize the act.** This would seem to be self-evident, yet the 
courts in at least two jurisdictions have held that where there was a 
consignment of goods out of the state, stoppage and unloading of the 
goods before the state line was reached did not deprive the trans- 
portation of its interstate character.2* The courts, in these cases, 
proceeded upon the idea that a characterization of a shipment as 
interstate is definite and tangible, and that once there can be said to 


*1 260 U. S. 166, 43 Sup. Ct. 28, 67 L. ed. 189 (1922). 


22“(This) made it apparent that it was not contemplated that the interstate 
shipment should terminate at Topeka, but that the car should move on as the 
result of such direction as might be given while it was in transit by the Fisher 
Grain Co. at Kansas City, Missouri.” Atchison, Topeka & Sante Fé R. Co. 
v. Harold, 241 U. S. 371, 376, 36 Sup. Ct. 665, 60 L. ed. 1050 (1916). “On 
the contrary it is a case where the shipper intended from the beginning that 
the transportation should be continued beyond the destination originally in- 
dicated. . . . (Where) commodities are in fact destined from one state to 
another, a rebilling or reshipment en route does not of itself break the con- 
tinuity of the movement or require that any part be classified differently from 
the remainder.” Western Oil Refining Co. v. Lipscomb, 244 U. S. 346, 349, 
37 Sup. Ct. 623, 61 L. ed. 1181 (1917). Champlain Realty Co. v. Town of 
Brattleboro, supra note 15; Traffic Department of the Goldsboro Chamber 
of Commerce v. Atlantic Coast Line R. Co., 91 I. C. C. 315 (1924); State 
ex rel. Chicago, Milwaukee and Saint Paul R. Co. v. Public Service Com- 
mission of Missouri, 269 Mo. 63, 189 S. W. 377 (1916); Mill Creek Coal 
& Coke Co. v. Public Service Commission, 84 W. Va. 662, 100 S. E. 557 
(1919); “. . . the form (of the contract) is not conclusive if there has 
persisted an intention to move the grain forward in a transit substantially 
continuous. . . .” Carey v. New York Central R. Co., 250 N. Y. 345, 165 
N. E. 805, 806 (1929). 


23 New York, C. & St. Louis R. Co. v. Slater, 23 F. (2d) 777 (C. C. A. 7th, 
1928), cert. den., 277 U. S. 605, 48 Sup. Ct. 601, 72 L. ed. 1011 (1928); 
Oregon-Washington R. & Navigation Co. v. Strauss & Co., 73 F. (2d) 912 
(e538). A. 9th, 1934), cert. den., 294 U. S. 723, 55 Sup. Ct. 551, 79 L. ed. 1255 
( 


24 Shellabarger Elevator Co. v. Illinois Central R. Co., 278 Ill. 333, 116 
N. E. 170 (1917). “Shipments of goods consigned to a point in another state 
constitute ‘interstate commerce,’ notwithstanding an actual delivery (of the 
goods) is made before a state line is crossed.” Stockton Elevator & Shipping 
Association v. Missouri Pacific R. Co., 97 Kan. 235, 154 Pac. 1126 (1916). 
Coie v. Atchison, Topeka & Sante Fé R. Co., 96 Kan. 546, 152 Pac. 629 
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be an interstate shipment, interstate shipment it is regardless of 
consequences. The fallacy is apparent, for the characterization of a 
shipment is a matter of rationalizing and naming that which has al- 
ready been done in order to arrive at a determination of the legal 
consequences flowing from that transaction. 

By intention at the time of shipment is meant a real, concrete, 
actually formulated intention that is definitely about to be acted 
upon. It is not enough that there be a vague idea in the back of the 
shipper’s mind that a further shipment might be made, or even that 
the shipment will be made.*® For example, in many cases there is a 
stoppage with the idea of selling the goods, with the intention to ship 
on in case the goods are not sold. Obviously, if this conditional 
intention to ship on was allowed to control, there would be a sub- 
stitution of what was hoped for at the time the shipment was made 
for what was done. The whole idea of the intention test is to char- 
acterize that which was actually done. If an indefinite future in- 
tention were to be used, the result would be that the intention would 
become all important, instead remaining adjectival to characterize 
the transaction. 

However fine and sufficient the intention test may seem upon 
analysis, it has been rejected as inapplicable to characterize the 
transportation in more than a few cases. In fairness to the courts 
in question, among which are some of greatest authority, it may be 
said that the whole atmosphere of the specific transaction was such 
that the result to be achieved by use of the intention test would be 
at odds with other cases thought to be settled authority. Typical 
of these is Batesville Southwestern R. Co. v. Mims,”® where there 
could have been no doubt in the Court’s mind as to the intention of 
the shipper to ship to a destination outside the state, yet because of 
resemblance in some particulars to the famous case of Gulf, Colorado 
and Santa Fe R. Co. v. Texas," it was held that the shipment was 
intrastate.** 








25“The mere intention of the shipper to ultimately continue his tour beyond 
the State of Arizona did not convert the contemplated intrastate movement into 
one that was interstate.” Southern Pacific Co. v. Arizona, 249 U. S. 472, 477, 
39 Sup. Ct. 313, 63 L. ed. 713 (1919). Chicago & Eastern Illinois R. Co. v. 
Public Service Commission of Indiana, 205 Ind. 253, 186 N. E. 330 (1933) 
cert. den., 290 U. S. 688, 54 Sup. Ct. 123, 78 L. ed. 592 (1933); Southern 
Pacific Co. v. Van Hoosear, 72 F (2d) 903 (C. C. A. 9th, 1934). 

26111 Miss. 574, 71 So. 827 (1916). 

27 204 U. S. 403, 27 Sup. Ct. 360, 51 L. ed. 540 (1907). 

28 Gulf, Colorado & Sante Fé R. Co. v. Texas, supra note 27, has been the 
cause of some difficulty to various courts because of the indefiniteness of the 
meaning of some of the language used by the Court there. The result has been 
that if the facts in a given case before a court superficially resembled those in 
the Gulf Ry. Case, the court has been prone to find a result similar to that 
reached in the Gulf Ry. Case, even though, basically speaking, the case before 
the court contained important elements fundamentally different from those 





INTRA AND INTERSTATE TRANSPORTATION 
Effect of Passenger’s Intention 


The effect of the intention of a passenger, when starting on a 
journey from one state to another, upon the character of the trans- 
portation is by no means as clear as the effect of the intention of a 
shipper of goods upon the character of the shipment. There is a 
split of authority among the cases on the subject. The unimportance 
of intention hypothesis has more weight in view of two decisions of 
the Supreme Court of the United States to that effect. Both cases, 
however, presented unusual facts for the court’s determination. In 
the later and more important of the two, New York Central R. Co. 
v. Mohney,” the Court said: 

“The contract which the defendant had with its passenger was in 
writing and was for an intrastate journey, and it cannot be modified 
by the purpose of Mohney to continue his journey into another state, 
under a contract of carriage with another carrier, . . . or by an in- 
tended second contract with the defendant in terms which are not 
disclosed. The mental purpose of one of the parties to a written 
contract cannot change its terms.” 

It will be noted that the court appeared to have reasoned in terms 
of contract, and it is doubtful whether any greater importance or 
validity should be given to the contract in passenger cases than in 
freight cases, where the contract is generally considered not to be 
determinative of the character of the commerce.*° 


Had the facts here been different,** the court might easily have 
reached a different result. The case has not, however, been over- 
ruled, nor otherwise substantially qualified. 


of the Gulf Ry. Case. In Batesville Southwestern R. Co. v. Mims, supra note 
26, lumber was shipped, billed to a point within the state. It was rebilled 
from there in the same cars with no interval of time elapsing, to Memphis, 
the location of the buyer. In view of the fact that the buyer had no mill at 
the point to which the lumber was originally billed, the Court’s statement 
that it could find no intention to ship to Memphis does not ring true. The 
Court then, really relied upon the Gulf Ry. Case, in spite of the fact that 
there must have been an intention to ship through to Memphis. Pennsylvania 
R. Co. v. Mitchell Coal & Coke Co., 238 U. S. 251, 35 Sup. Ct. 787, 59 L. ed. 
1293 (1915); Acme Cement Plaster Co. v. Chicago & Alton R. Co., 17 
. C. C. 220 (1909); Texas & Pacific R. Co. v. Taylor, 103 Texas 367, 126 
S. W. 1117 (1910). See Effect of Assumption of Possession by the Con- 
signee, infra p. 594. 

29 252 U. S. 152, 40 Sup. Ct. 287, 64 L. ed. 502 (1920). P had a pass marked 
good only in Ohio. He intended to go to Pittsburgh via Cleveland, from To- 
ledo, intending to pay for the portion of the trip between Cleveland and 
Youngstown, with a pass from there to Pittsburgh. The train was wrecked 
between Toledo and Cleveland. The Court held that a liability release clause 
in P’s pass was of no effect under state law and that the portion of the trip 
upon which P was injured was intrastate. 

30 See Effect of Billing, infra p. 568. 

31j,e., if the question before the Court had not been one involving the 
validity of a liability release clause. 
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In the second case mentioned above, that of Pennsylvania R. Co. 
v. Knight,®* the court said: 

“Whenever a separation in fact exists between transportation 
service wholly within the state and that between the states a like 
separation may be recognized between the control of the state and 
that of the Nation.” 

The Knight Case involved a tax levied upon cab service by the 
railroad from the ferry docks to its station. The passengers carried 
in the cabs were all from out of the state or were bound for points 
out of the state, and yet the court held that there was a separation of 
the transportation. The difficulty with the case is that the court 
seemed to have made up its mind that there was a severance of the 
transportation at the ferry docks; how it arrived at such a conclu- 
sion does not appear from the report. The authority of older tax 
cases for problems dealing with the character of transportation is to 
be watched closely, to avoid otherwise inexplicable results.** 

The cases supporting the importance of the role that the intention 
of the passenger plays in determining the character of the transpor- 
tation are, generally speaking, clearer in reasoning, and more con- 
sistent with general principles affecting interstate transportation as 
a whole. One of the best of these is Washington, Baltimore & An- 
napolis Electric Ry. Co. v. Waller,** which involved the ejecting of 
a passenger bound for a point out of the state from a train running 
wholly within the state, under the state race segregation law. The 
Court held that the passenger was an interstate one because he had 
set out for a destination which lay out of the state when he started 
his journey, and that a stop to change trains was not sufficient to 
break the continuity of the journey. In Nast v. San Antonio U. & 
A. Ry. Co.,** the Texas court said, 

“The buying of another ticket at San Antonio and the rechecking 
of the trunk was merely an incident of the continuous journey from 
Pittsburgh to San Diego, and in no manner changed the character 
of the transaction.” 


82192 U. S. 21, 24 Sup. Ct. 202, 48 L. ed. 325 (1904). 


33 See Tax Cases as Authorities, infra p. 637. In Kurtz v. Pennsylvania Co., 
16 I. C. C. 410 (1909) complainant owned a mileage book good for a trip 
between Pittsburgh and New York. He bought a local ticket at New Castle, 
Pennsylvania, good to Pittsburgh and presented the two to the Pullman Co. 
The company rejected complainant’s offered tickets and insisted upon receiv- 
ing the interstate rate from New Castle to New York. The Commission held 
that the trip from New Castle to Pittsburgh was separate and distinct from 
the remainder of the trip, saying, “. . . not the intent of the parties but the 
actual transaction must be regarded . . .” White v. St. Louis Southwestern 
R. Co. of Texas, 86 S. W. 962 (1905). 

8453 App. D. C. 200, 289 Fed. 598 (1923). 


85 261 S. W. 1011 (1929). 
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A middle ground has been suggested, to the effect that if the pas- 
senger’s real intention has been declared in some manner, it is to be 
controlling.** The purpose of this requirement is to prevent, as 
much as possible, deliberate evasions of the proper rate by the pas- 
senger. This test would seem to meet the objection of those who 
support the thesis that the intention of the passenger should not be 
effective to determine the character of the commerce because of the 
danger of depletion of the revenues of the railroads by unfair means. 


Contract Between Shipper and Consignee 


Where there is a contract existing between the shipper and the 
consignee under which the shipment in question is made, that con- 
tract would seem to be the best single authoritative method of deter- 
mining the real meaning of the whole transaction as far as the ship- 
ment is concerned. 


The courts, in appropriate cases where there has been a journey 
from one state to another, hold that the entire journey was continu- 
ous and that once the shipment has started it continues in interstate 
transportation until the ultimate destination is reached. How the 
court in each particular case arrived at its conclusion is often a diffi- 
cult matter to perceive. The most to be gleaned from the language 
of the cases is that the court basically felt that the shipment was 
intended to be an interstate one, that is, a through, continuous one, 
in spite of the fact that there were physical stoppages for various 
reasons. 

It is submitted that in the cases where there was a mercantile con- 
tract of sale,*” the court was strongly influenced by that fact, and 
that once it was established that shipment was actually made pur- 


36 Davis v. Phillips, 27 Ga. App. 814, 109 S. E. 924 (1921). A passenger 
bought a local ticket from a point in Georgia to Macon. She did not declare 
her intention to move beyond Macon to her ultimate destination in South 
Carolina. She stopped at Macon for a few days, and then bought a ticket for 
her home in South Carolina. The Court held that her mere undeclared in- 
tention to move on to an ultimate destination out of the state was not sufficient 
to make the entire journey interstate, and implied that if the passenger had 
declared her intention, the result might have been different. 

87 Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra 
note 10 (Cotton seed sold abroad); Railroad Commission of Ohio v. Worth- 
ington, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. ed. 1004 (1912) (“Lake Cargo” 
coal, moving from the mines to lake parts, via rail and boat) ; Railroad Com- 
mission of Louisiana v. Texas & Pacific R. Co., supra note 15 (Logs and 
staves sold abroad); Texas & New Orleans R. Co. v. Sabine Tram Co., 227 
U. S. 111, 33 Sup. Ct. 229, 57 L. ed. 442 (1913) (Lumber sold in export trade) ; 
McFadden v. Alabama Great Southern R. Co., 241 Fed. 562 (C. C. A. 3d, 
1917) (Cotton sold in export trade); Chandler v. Pennsylvania R. Co., 11 
F. (2d) 39 (C. C. A. 4th, 1926) (Farm products to Cuba); Houston Direct 
Navigation Co. v. Insurance Co. of North America, 89 Texas 1, 32 S. W. 889 
(1896) (Cotton to be shipped abroad); McFaddin Rice Milling Co. v. Texas 
& New Orleans R. Co., 277 S. W. 191 (1925) (Rice shipped to Germany). 
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suant to such a contract, the shipment was interstate in character 
because it could not be otherwise. That is, if the buyer is situated 
out of the state, and goods are shipped to him by the seller, it is self- 
evident that they were shipped to him under the terms of, and be- 
cause of, the contract, and hence, in order to determine the sig- 
nificance of the machinations indulged in by the shipment, all that 
need be done is to resort to the terms of the very instrument under 
which the whole transaction took place. 

In the normal situation which consists of shipment pursuant to a 
mercantile business in a broad sense, the ultimate destination is fixed 
by the contract in every case, and the point of shipment is generally 
fixed. When deciding that a shipment was in interstate transporta- 
tion until it reached its ultimate destination, the court must of neces- 
sity have had some means of determining what that ultimate destina- 
tion was. Various methods, such as intention of the shipper at the 
time the shipment is made,** the established course of business,*® 
and the like, have been suggested and approved, but in a somewhat 
restricted sphere. Where there is a contract of purchase and sale 
and shipment under it, that contract should be deemed to determine 
the significance of the incidents involved in the transportation, and 
the other tests should be and are in fact resorted to in any real sense 
only when there is no contract, or the meaning of the contract is not 
clear.*° 


Change of Title in Transit 


Another idea that on occasion has been urged strenuously upon 
the courts is that change of title while the goods are in transit is of 
fundamental effect in determining the character of the particular 
transportation. The thesis here is that when a change of title takes 
place at a particular point, the new owner has control, and that what- 
ever journey the goods make after the original shipment under the 
bill of lading has been completed, is made under the control of the 








88 See Intention of the Shipper at the Time the Shipment Is Made, supra 
p. 558. 

39 See Established Course of Business, as a test, supra p. 556. 

40 Hughes Brothers Timber Co. v. Minnesota, supra note 11. Cordwood 
logs had been piled on a river bank, and on the ice, to be floated down the 
river to its mouth, where the logs were to be loaded onto boats for shipment 
out of the state. The logs had been sold under a contract of sale, and the 
purchaser had paid part of the purchase price. After the ice broke and the 
movement had started, the state levied a tax on tax day. The state claimed 
that the interstate movement hadn’t begun because D had a physical control 
over the logs. In holding that the interstate movement commenced when the 
ice broke, the Court said, “The mere power of the owner to direct the shipment 
already started does not take it out of interstate commerce, if the other facts 
show that the journey has already begun in good faith . . .” The “other 
facts” referred to consisted, principally, of the contract of sale of the logs and 
the carrying out of that contract. 
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new owner, and hence is an independent shipment.** Syllogistically 
speaking, the contention may be sound, but from a realistic point of 
view it manifestly cannot be. Goods are often shipped from a point 
to a given destination, with title to pass to the purchaser at some 
point en route. Can it be said that the transportation should be 
treated as different in character from that where similar goods were 
shipped from the same point to the same destination with title pass- 
ing to the purchaser upon arrival? To hold that a mere voluntary 
act by the parties can arbitrarily change the whole character of the 
commerce would do away with the entire doctrine of essentials con- 
trolling the character of the transportation, and would allow the 
systematic evasion of the proper rates to the detriment of the 
carrier.** 

The Supreme Court of the United States has expressly rejected 
the contention that change of title in transit is to have any real effect 
in determining the essential character of the transportation. It said, 
in disallowing a contention that passage of title to electricity at the 
state line prevented the transportation of the current from being 
interstate : 

“.. . its essential character is not affected by a passing of custody 
and title at the state boundary not arresting the continuous trans- 
mission to the intended destination.”** Earlier, in Pennsylvania R. 
Co. v. Clark Coal Co.,** the Court said, 

“In determining whether commerce is interstate or intrastate re- 
gard must be had to its essential character. Mere billing, or the 
place where title passes, is not determinative.” * 

Of all the contentions raised by litigants as to factors affecting 
the determination of the character of the transportation in a par- 
ticular case, change of title in transit has been one that has not, as 
far as is known, ever misled the court. 





41 United States v. Erie R. Co., supra note 9; In the Matter of Pipe Lines, 
aI. Cc. €. 2 Coe): 


42 Baltimore & Ohio Southwestern R. Co. v. Settle, 260 U. S. 166, 43 Sup. 
Ct. 28, 67 L. ed. 189 (1922); In the Matter of Pipe Lines, supra note 41. 


43 Rhode Island Public Utilities Commission v. Attleboro Steam and Electric 
Co., supra note 7 


44 238 U. S. 456, 35 Sup. Ct. 896, 59 L. ed. 1406 (1915). 


45 Gulf, Colorado & Santa Fé R. Co. v. Texas, supra note 27. “But the 
nature of the shipment is not dependent upon the question when or to whom the 
title passes. . . . It is determined by the essential character of the commerce.” 
United States v. Erie R. Co., supra note 9 at 101. In the Matter of Pipe 
Lines, supra note 41. “The mere fact that rail shipment begins at Wilmington, 
or that there is a change of title at Wilmington . . . does not determine the 
essential character of the commerce. . . .” Seaboard Air Line R. Co. v. Lee, 
14 F. (2d) 439, 443 (E. D. N. C. 1926) aff’d. 276 U. S. 591, 48 Sup. Ct. 211, 
72 L. ed. 720 (1928). Gulf, Colorado & Santa Fé R. Co. v. Fort Grain Co., 
te &. : 419 (1903) additional opinion, 73 S. W. 845 (1903). 





566 THE GEORGE WASHINGTON LAW REVIEW 


Continuity of Movement 


One of the tests often advanced to aid in determining the char- 
acter of a particular movement where there has been a stoppage in 
transit, is continuity of movement. Prescribing such a test amounts 
to the stating of the very conclusion to be determined from the facts.*® 
The continuity referred to is in legal contemplation only, for the court 
conceded that there can be a physical stoppage in the movement for an 
appreciable length of time without breaking the legal continuity.** In 
all such cases, it is not disputed that there has been a physical stoppage 
but the legal significance of the stoppage is the question presented to 
the court for decision. It can be readily seen, therefore, that the court 
to set up, with many words and much ceremony, continuity of move- 
ment as a primary test, amounts to nothing more than a shield be- 
hind which it is free to make its decision, based upon all the facts of 
the case, whether pertinent or not, without being compelled to eval- 
uate their influence in print. It is inevitable that this be the proper 
conclusion, in view of the fact that the ultimate question to be de- 
cided is whether the legal continuity was broken. 


Change of Destination in Transit 


A change in the destination of a shipment between states does not 
operate to break the legal continuity of the interstate movement, 
and to make intrastate the subsequent movements if they are entirely 
within a state.** There have been expressions by some courts to 
the contrary many years ago,*® but there has been virtually no dissent 
to this proposition in recent years. 

Those that feel that a change in destination breaks the continuity 
of the interstate journey reason along the line that a new contract 
between the shipper and the carrier must come into existence in 
order that the change in destination be effective, and hence the new 
shipment must be intrastate. Some language in Gulf, C. & S. F. 
Ry. Co. v. Texas®® would seem to support that view, for there the 
court said that the contract of carriage is the controlling factor to be 


46 Pennsylvania R. Co. v. Knight, 192 U. S. 21, 24 Sup. - 202, 48 L. ed. 
325 (1904); Public Utilities Commission v. Landon, 249 U. 236, 39 Sup. 
Ct. 268: 63 L. ed. 577 (1919). Natural gas was piped from > of the state, 
and delivered to independent local gas companies. There was no physical 
stop in the flow at any point, yet the court felt that the point where the gas 
entered the pipes of the local companies marked a breaking of the continuity 
essential to through interstate movement. 

47 Coe v. Town of Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 (1886) ; 
Champlain Realty Co. v. Town of Brattleboro, supra note 15. 

48 Muse Lumber Co. v. Director General as Agent, 85 I. C. C. 267 (1923); 
Kirby v. Union Pacific R. Co., 94 Kan. 485, 146 oe 1183 (1915). Andrews v. 
Union Pac. R. Co., 99 Kan. 347, 161 Pac. 600 (1916). 

49 Louisville & Nashville R. Co. v. Central Stockyards Co., 133 Ky. 148, 97 
S. W. 778 (1906). 

50 Supra note 27. 
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looked to in determining the character of the shipment, and since 
the contract there called for shipment to a certain point, movement 
beyond that point took place only under a new contract. This por- 
tion of the Gulf Ry. Case has been freely criticized, and, in view of 
later decisions by the same court, it can be relegated to its proper 
place in the scheme of things, that of the merest obiter dictum which 
had its inception then, and its finis there as well. Fortunately, the 
Supreme Court of the United States authoritatively settled the ques- 
tion when it held that a shipment billed to a certain point, with a no- 
tation to deliver to a connecting carrier for shipment, and which 
was moved beyond that point in response to the request of a pur- 
chaser of the goods, moved in interstate transporation for the whole 
journey, from the beginning to the destination fixed by the pur- 
chaser.*? The Court said: 

“(This) made it apparent that it was not contemplated that the 
interstate shipment should terminate at Topeka, but that the car 
should move on as the result of such direction as might be given 
while it was in transit. a 

It may readily be seen that the Court felt that other elements, such 
as the intention of the parties,®* were of greater value in determining 
the essential character of the shipment than the fact that the desti- 
nation had been changed in transit. 


Change in Consignee 


There is no impediment to changing the consignee of a shipment 
in interstate transportation, at any time, and in this there is little 
disagreement. The theory seems to be that it is the same shipment 
made from the same point to the same destination, and that as far 
as the character of the transportation is concerned it does not matter 
who is to receive the shipment.** 


Undetermined Consignee as an Element in Determining the Char- 
acter of a Shipment 


Definiteness of the consignee is not insisted upon by the courts 
in order to find that a particular shipment be interstate in character, 


51 Atchison, Topeka & Santa Fé R. Co. v. Harold, supra note 22. 

52 The Court also said: “. . . it was clearly established that the grain 
moved in a continuous interstate commerce shipment from the date of its 
departure from Yanka to the termination of the transit at Elk Falls, and that 
the delivery of the car to the Santa Fé at Topeka for further movement was 
therefore not a new and distinct shipment in interstate commerce.’ 

53 See Intention of the Parties at Time the Shipment Is Made, supra p. 558. 

54 Atchison, Topeka & Santa Fé R. Co. v. Harold, supra note 22; Muse 
Lumber Co. v. Director General as Agent, supra note 48; See Becker-Bartlett- 
Lockerby Co. v. Northern Pacific R. Co., 158 Minn. 77, 197 N. W. 103 (1924) ; 
Also see Undetermined Consignee, infra p. 567. Andrews v. Union Pac. R. Co., 
supra note 48. See Becker-Bartlett-Lockerby Co. v. Northern Pacific R. Co., 
158 Minn. 77, 197 N. W. 103 (1924). 
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and for this reason it is possible to change the consignee several 
times while the goods are in transit, without affecting the legal con- 
tinuity of the shipment.** Whether or not there is a definite con- 
signee to whom the goods are being dispatched is of interest only 
from an evidential point of view, as an aid in determining the 
intention of the shipper at the time he made the shipment. It is a 
reasonable assumption that a shipper does not generally dispatch 
goods from a point where they are at rest without having some 
particular place in mind for them as an ultimate destination, and 
in failure of the showing of a consignee, there is likely to be no 
real intention to ship the goods in interstate transportation. There- 
fore, when it is established beyond question from the facts of the 
particular case, that the goods could not but move in interstate 
transportation, the fact that the consignee had not been decided upon 
does not in the least affect the character of the transportation.*° 


Effect of Billing 


The most talked of, and perhaps the least influential, factor in 
determining the character of the transportation of a particular ship- 
ment is its billing. In virtually every case where the character of 
the transportation is in issue, the form of the billing is urged upon 
the court as a test. As a result, there have been pronouncements by 


some courts that would tend to give weight to billing as a determina- 
tive factor.** These courts are in a distinct minority, and it is to be 
doubted that they themselves would adhere in later cases to the 
purported rule that they had laid down. 

Early it was felt that to give billing a controlling status would 
have the effect of putting into the hands of the unscrupulous a 
ready means to evade proper regulation and the proper rates, 


55 See Change in Consignee, supra p. 567. 


56 Carson Petroleum Co. v. Vial, 279 U. S. 95, 49 Sup. Ct. 292, 73 L. ed. 
626 (1929). Gasoline was shipped ‘from a point inland to a port where it was 
stored in tanks awaiting the accumulation of sufficient quantity to warrant 
shipment abroad. The consignees were not known until shipment abroad was 
made. The Court held that the gasoline stored at the port was not taxable, 
being within interstate transportation. Douglas Co. v. Southern R. Co., supra 
note 17. See Railroad Commission of Ohio vy. Worthington, 225 U. S. 101, 
32 Sup. Ct. 653, 56 L. ed. 1004 (1912). 


57 “We cannot regard the bill of lading in question as a mere receipt by 
the carrier of goods marked for a destination beyond the terminus of its route. 
It is more. It is a contract of shipment, and an undertaking to transport from 
Texas to a foreign country.” Missouri Pacific R. Co, v. Sherwood, 84 Texas 
125, 19 S. W. 455, 458 (1892). “The law is not dealing with the intention of 
the consignee, but solely with the relation of the railroad to the freight trans- 
ported.” Augusta Brokerage Co. v. Central of Georgia R. Co., 5 Georgia Ap- 
peals 187, 62 S. E. 996, 997 (1908). Texas & Pacific R. Co. v. Taylor, 103 
Texas 367, 126 S. W. 1117 (1910); Louisville & Nashville R. Co. Meadors, 
176 Ky. 765, 197 S. W. 440 (1917). 
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to the manifest detriment to the general public good.** Frequently, 
the form of the billing is a mere accident,*® or the result of some 
minor convenience to the parties involved,®° and to have the char- 
acter of the shipment controlled by such a comparatively unimportant 
incident would be unthinkable. 

The Supreme Court of the United States has, in a long line of 
cases, rejected billing as a test in determining the character of 
transportation.** Typical of these cases is Western Oil Refining 
Co. v. Lipscomb,** where the car in question had been billed to a 
certain point, had been partially unloaded there, and then sent under 
a new bill of lading to its final destination. In referring to the 
strenuously urged contention that the form of the billing should 
control, the court said, 

“On the contrary, it is a case where the shipper intended from the 
beginning that the transportation should be continued beyond the 
destination originally indicated and where there is nothing which 
requires that decisive effect be given to the bill of lading. Ordi- 
narily, the question whether particular commerce is interstate or 
intrastate is determined by what is actually done and not by any mere 
billing or plurality of carriers, and where commodities are in fact 
destined from one state to another, a rebilling or reshipment en route 
does not of itself break the continuity of the movement or require 
that any part be classified differently from the remainder.” 

It has been thought by some that in Gulf C. & S. F. Ry. Co. v. 


58 The Daniel Ball, supra note 5; Werner Sawmill Co. v. Kansas City 
Southern R. Co., 186 S. W. 1118, 1119 (1916). “The Court pays but slight 
heed to the bill in matters of this character because of the opportunity for the 
practice of subterfuge which attends it and looks rather to the substance of 
the transaction as by inquiry touching the intention of the parties to transport 
the goods into a foreign State or country through continuity of movement 
which attends or is contemplated in the transaction.” 

59 McFaddin Rice Milling Co. v. Texas & New Orleans R. Co., supra note 37. 

80 Collier v. Wabash R. Co. 190 S. W. 969 (1916). 

61 Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 
U. S. 498, 31 Sup. Ct. 279, 55 L. ed. 310 (1911); Texas & New Orleans R. 
Co. v. Sabine Tram Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 L. ed. 442 (1913); 
Baer Bros. Mercantile Co. v. Denver & Rio Grande R. Co., 233 U. S. 479, 
34 Sup. Ct. 641, 58 L. ed. 1055 (1914); Atchison, Topeka & Santa Fé R. 
Co. v. Harold, 241 U. S. 371, 36 Sup. Ct. 665, 60 L. ed. 1050 (1916); Western 
Oil Refining Co. v. Lipscomb, 244 U. S. 346, 37 Sup. Ct. 623, 61 L. ed. 1181 
(1917); Eureka Pipe Line Co. v. Hallanan, 257 U. S. 265, 42 Sup. Ct. 101, 
66 L. ed. 227 (1921); Baltimore and Ohio Southwestern R. Co. v. Settle, 
260 U. S. 166, 43 Sup. Ct. 28, 67 L. ed. 189 (1922); Carson Petroleum Co. v. 
Vial, 279 U. S. 95, 49 Sup. Ct. 292, 73 L. ed. 626 (1929). Also, Cutting v. 
Florida R. & Navigation Co., 46 Fed. 641 (N. D. Fla. 1891); McFadden v. 
Alabama Great Southern R. Co., 241 Fed. 562 (C. C. A. 3d, 1917); Muse 
Lumber Co. v. Director General as agent, 85 I. C. C. 267 (1923); Houston 
Direct Navigation Co. v. Insurance Co. of North America, 89 Texas 1, 32 
ig) 889 (1895); State v. Southern Kansas R. Co. of Texas, 49 S. W. 252 

9). 
62 Supra note 22. 
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Texas,** the Supreme Court meant to lay down the test of form of 
billing as controlling, when it said that the contract of shipment made 
by the shipper with the carrier was the crux of the matter. This is 
not a valid conclusion. It would seem, instead, that the court was 
referring to the broad, fundamental conception denominated in some 
cases as contemplation of the parties.°* Such a conclusion is borne 
out by the statement of the Supreme Court itself, in speaking of the 
Gulf Ry. Case: 

“(It) is entirely consistent with . . . later decisions of this Court, 
although some expressions in the opinion are not.’”® 

Occasionally, there have occurred elaborate shipments in which 
the goods have been turned over to the carrier, the carrier issuing a 
bill of lading to cover carriage to the end of its lines, with the under- 
standing that it is to turn the goods over to a connecting carrier, re- 
ceiving a bill of lading from it, with repetition of the process until 
the ultimate destination is reached. It has been held, virtually with- 
out exception, that such shipments are not the less interstate from 
the point where shipment was made to the ultimate destination merely 
because of the plurality of the billing.®* 

Emphasizing the unimportance of the form of the billing as a 
determining factor for the character of the transaction are cases 
where the absolute lack of any billing has not prevented the com- 
mencement of an interstate journey where there had been a move- 
ment from the original point of shipment to a point within the state 
and a temporary stoppage there before shipment out of the state 
was made.** Where a part of an interstate journey lay beyond the 

63 Supra note 27. Corn had been shipped from South Dakota consigned to 
Texarkana, Texas. Title to the corn was changed at Kansas City. The corn 
arrived at Texarkana, and a local bill of lading was made, to carry the corn 
to Goldthwaite, Texas, the location of the final buyer. 

64 See Assumption of Possession by the Consignee, infra p. 594. 

65 Baltimore and Ohio Southwestern R. Co. v. Settle, supra note 42. 

66 “But while there was no through-rate and no through-route there was in 
fact, a through shipment from St. Louis, Missouri, to Leadville, Colorado. Its 
interstate character could not be destroyed by ignoring the points of origin and 
destination, separating the rate into its component parts and by charging local 
rates and issuing local waybills, attempting to convert an interstate shipment 
to intrastate transportation.” Baer Bros. Mercantile Co. v. Denver & Rio 
Grande R. Co., supra note 61 at 490. United States v. Colorado & North- 
western R. Co., 157 Fed. 321 (C. C. A. 8th, 1907). “Where property is 
delivered to a carrier to be transported on a continuous trip to a point beyond 
the limits of the state where delivered, the character of interstate commerce 
attaches thereto, and it is immaterial whether the shipment be made on a 
through contract or upon separate contracts issued by each carrier employed 
in the transportation.” Collier v. Wabash R. Co., supra note 60 at 970. 

67 Cars loaded and intended for Montreal were switched from one railroad 
to another to be put into a train to be carried to their destination. An employee 
was injured during the switching operation. No bill of lading had been ex- 
ecuted. Interstate transportation had begun. Cott v. Erie R. Co., 189 App. 


Div. 571, 179 N. Y. S. 488 (1919) aff’d., 231 N. Y. 67, 131 N. E. 737 (1921), 
cert. den., 257 U. S. 636, 42 Sup. Ct. 48, 66 L. ed. 409 (1921). 
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destination mentioned in the bill of lading, the whole shipment to 
the ultimate destination was held to be interstate. The Wisconsin 
court, in so holding, said: 


“, .. not the mere tariff rate mentioned in the first bill of lading, 
or the mere destination mentioned in connection with such tariff 
rate, or whether there is a through bill of lading, or a bill of lading 
at all covering every element of the transit—, governs the character 
of the commerce.’’** 


II. 


WHEN INTERSTATE TRANSPORTATION BEGINS 


Goods which eventually are to be shipped out of the state are not 
in interstate transportation, automatically, merely because they are 
moving in the direction of the state to which they are destined, in 
furtherance of a plan of shipping them to it.*® There is some point 
beyond which it can be said that the transportation is interstate, and 
that point must be discovered. 


It is well settled that when goods which are to be transported by 
a carrier out of the state are turned over to that carrier for trans- 
portation, the movement from that point is interstate.”° It is ob- 
vious in such cases that the final movement has started because, as 
a practical matter, the consignor has no further control over the 
goods. 


Where, however, there is no such clear delivery to an outside 
agency to mark the start of the interstate transportation, that point 
is much harder to find. There are various general statements by the 
courts concerning the start of the movement and the commencement 


68 Duluth-Superior Milling Co. v. Northern Pacific R. Co., 152 Wis. 528, 
140 N. W. 1105, 1107 (1913). There grain was shipped to Superior, from 
out of the state. The consignee’s plant was located a little beyond Superior. 
The bill of lading called for a journey to Superior only. The entire journey 
to the consignee’s plant is interstate in character. 


69 Coe v. Town of Errol, supra note 47; Judson Freight Forwarding Co. v. 
Commonwealth of Massachusetts, 242 Mass. 47, 136 N. E. 375 (1922). 


70“ 


. nor is exportation begun until they are committed to the common 
carrier for transportation out of the State to the State of their destination 
or have started on their ultimate passage to that State.” Coe v. Town of 
Errol, supra note 69 at 525; “The transportation of live stock begins with 
their delivery to the carrier to be loaded upon its cars, and ends only after the 
stock is unloaded and delivered, or offered to be delivered, to the consignee 

.” Covington Stock-Yards Company v. Keith, 139 U. S. 128, 136, 11 Sup. 
Ct. 461, 35 L. ed. 73 (1891); Heyman v. Hays, 236 U. S. 178, 35 Sup. Ct. 
403, 59 L. ed. 527 (1915); “The transportation, therefore, had actually begun, 
the property was in the custody of the carrier. . .” Delaware & Hudson 
Canal Co. v. Commonwealth, 1 Monoghan 36, 17 Atl. 175, 178 (1888); Fox 
Film Corp. v. Trumbull, 57 F. (2d) 715, (D. Conn., 1925). 
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of interstate transportation,” but they contain no practical aids. An 
analysis and evaluation of the factors involved in each case is the 
only hope of finding a general test. 

Where the goods have been moved to a central point to be con- 
solidated into a large shipment which is to be carried out of the state, 
the movement to the concentration point is generally considered to 
be intrastate, and the goods are still thought of as part of the gen- 
eral property within the state.’? 

In many types of business, it is essential that there be concentra- 
tion into large quantities before it can be said that the movement out 
of the state has actually started, and it is inconceivable that the 
shipper intended that the moving of small shipments to the distribut- 
ing point be the start of the ultimate movement. As a matter of 
expediency as well, there would be queer results if, for example, 
the entire movement from a plantation or a forest were held to be 
in interstate transportation. 

The point at which the interstate movement actually starts is often 
difficult to determine. Conflicting ideas are constantly being urged 
upon the courts; they can only look to the facts as presented and 
draw a conclusion from them. It is the endeavor here to state the 
issues involved and to weigh their general importance. 


Established Course of Business as an Aid in Determining When 
Movement Out of State Has Begun 


It sometimes happens that there will be a movement of goods to a 
point within the state, and a stoppage there, and then a movement 
out of the state. The question then is whether interstate character 
attached itself to the transportation from the very beginning, or only 
from the point of the stoppage of the shipment. The stoppage and 
movement beyond may be such that from a casual objective view 
the movement to that point was a purely preliminary one, and hence 
intrastate in character.** In such a situation, it is necessary to look 
to the history of the transaction in question, and others of similar 
purport for which the same shipper and consignee are involved, in 


71“And it takes character as interstate or foreign commerce when it is 
actually started in the course of transportation to another state or to a foreign 
country.” Railroad Commission of Louisiana v. Texas & Pacific R. Co., supra 
note 15 at 341; United States v. Riggen, 10 F. Supp. 300 (S. D. Iowa, 1935) 
appeal dismissed, 79 F. (2d) 1016 (C. C. A. 8th, 1935). 

72 Supra note 69; Chicago & Eastern Illinois R. Co. v. Public Service Com- 
mission of Indiana, 205 Ind. 253, 186 N. E. 330 (1933) cert. den, 290 U. S. 
668, 54 Sup. Ct. 123, 78 L. ed. 592 (1933); See Champlain Realty Co. v. Town 
of Brattleboro, supra note 15; cf. McFadden v. Alabama Great Southern R. 
Co., supra note 37; Carson Petroleum Co. v. Vial, supra note 56. 

73 Diamond Match Co. v. Village of Ontonagon, 188 U. S. 82, 23 Sup. Ct- 
266, 47 L. ed. 394 (1903). 
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order properly to interpret the significance of the movement. On 
several occasions a glance at the history of other transactions be- 
tween the parties has proven an aid to a solution of the problem. 
Perhaps the leading case where such resort was had in order to 
determine at which point interstate transportation began is Cham- 
plain Realty Co. v. Brattleboro."* There the court held that the 
established course of business indicated clearly that the stop at 
Brattleboro was incidental and for the safety of the shipment only, 
and that hence the goods was in interstate transportation from the 
beginning, in spite of the stop. 

Again, in Lemke v. Farmers’ Grain Co."* There was doubt as to 
whether the interstate character attached from the beginning so as 
to bar the applicability of state inspection laws, and the Court placed 
its decision that the grain was in interstate transportation from the 
beginning upon the ground that the established course of business 
showed beyond doubt that the shipments should be characterized as 
interstate.”* There are other cases where the Court applied the same 
reasoning, mentioning it in some, and omitting to do so in others.”” 
In each case there was a need of some means of determining the 
significance of the movements in question, and what better evidence 
can there be than a strong inference based upon what the same 


parties had always done in the same situation in the past? 


Contractual Relations Between the Parties as an Aid to Determining 
When Interstate Movement Begins 


When there has been a movement of the goods prior to that which 
actually took them out of the state, doubt often arises as to whether 


74260 U. S. 366, 43 Sup. Ct. 146, 67 L. ed. 309 (1922). Logs were started 
on their way down the West River in Vermont, to be floated down the West 
River to its junction with the Connecticut. They were then to move down 
the Connecticut to a point on the New Hampshire side of the river. The logs 
were stopped and held at a boom at the Town of Brattleboro, Vermont, for 
a few, days, because the Connecticut was too high to enable them to proceed 
on their journey safely. The Town levied a tax upon the logs. 

75258 U. S. 50, 42 Sup. Ct. 244, 66 L. ed. 458 (1922). 

76“The typical and actual course of events marks the carriage of the greater 
part as commerce among the States . . .” United Fuel Gas Co. v. Hallanan, 
257 U. S. 277, 281, 42 Sup. Ct. 105, 66 L. ed. 234 (1921); Railroad Commis- 
sion of Ohio v. Worthington, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. ed. 1004 
(1912); Railroad Commission of Louisiana v. Texas and Pacific R. Co., 229 
U. S. 336, 33 Sup. Ct. 837, 57 L. ed. 1215 (1913). “In determining what is 
interstate commerce, courts look to practical considerations and the established 
course of business.” Foster-Fountain Packing Co. v. Haydel, 278 U. S. 1, 10, 
49 Sup. Ct. 1, 73 L. ed. 147 (1928). 

77 Scammon vy. Kansas City, St. Joseph and Council Bluffs R. Co., 41 Mo. 
App. 194 (1890); Galveston, H. & S. A. R. Co. v. Wood, Hagenbarth Cattle 
Co., 105 Texas 178; 146 S. W. 538 (1912); Jonas v. Missouri Pac. R. Co., 
48 S. W. (2d) 123 (1932); cert. den., 287 U. S. 610, 53 Sup. Ct. 13, 77 L. ed. 
oa at: McFaddin Rice Milling Co. v. Texas & N. O. R. Co., 227 S. W. 
91 (1925). 
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interstate character attaches to the first movement. One ready aid 
in dissolving that doubt is the contract, between the shipper and the 
consignee, under which the shipment was made. If the goods were 
shipped pursuant to a contract, and there was a stop after the ship- 
ment was made, it is obvious that the terms of the contract may 
throw considerable light upon the purpose and meaning of the stop. 
This is aptly illustrated by the case of Hughes Bros. v. Minnesota™® 
where timber had been sold and had started on its journey to the 
buyer. The Court said: 

“The mere power of the owner to divert the shipment already 
started does not take it out of interstate commerce, if the other facts 
show that the journey had already begun in good faith. .. .” 

The “other facts” referred to by the court consisted chiefly of the 
carrying out of the terms of the contract as to making shipment.”® 

In the cases involving the shipment by rail to the docks for export, 
the shipment as a general rule is made pursuant to a contract of sale. 
In holding that the movement by rail was interstate in Texas and 
New Orleans R. Co. v. Sabine Tram Co.,®° the Court said: 

“The determining circumstance is that the shipment of the lumber 
to Sabine was but a step in its transportation to its real and ultimate 
destination in foreign countries.” 

It is apparent that the court felt that the movement was an entire 
continuous one, and that the factor which determines, fundamentally, 
the export of the goods and their ultimate destination is the contract 
between the buyer and the seller. Hence it would seem that the 
Court meant to say that the movement was continuous because the 
conduct of the parties would admit of no other conclusion.* 


Necessity for Billing 


It is not essential that there be a bill of lading issued by the carrier 
to cover the transportation in question in order that it be found to 


78 272 U. S. 469, 47 Sup. Ct. 170, 71 L. ed. 359 (1926). Logs were piled 
upon the ice, to be floated down the river when the ice broke. At the river 
mouth, they were to be loaded on to boats to be shipped out of the state. The 
logs had been sold under a contract of sale. After the ice had broken, the 
state attempted to levy a tax upon the logs. The purchaser had paid part 
of the purchase price; an allocation of the risk in shipment existed, and ar- 
rangements for the payment of the freight charges had been made. 

79 Supra, note 78. The “other facts” referred to by the Court represented 
various happenings undertaken and accomplished by the parties to the contract 
and contained in the contract. 

80 227 U. S. 111, 126, 33 Sup. Ct. 229, 57 L. ed. 442 (1913). 

81 This hypothesis appears to be amply supported by a careful analysis of 
the opinions of the courts in the following cases: Railroad Commission of 
Louisiana v. Texas and Pacific R. Co., supra note 76; Chandler v. Penn- 
sylvania R. Co., 11 F. (2d) 39 (C. C. A. 4th, 1926): Houston Direct Naviga- 
tion Co. v. Insurance Company of North America, 89 Texas 1, 32 S. W. 889 
(1895); Texas and Pacific R. Co. v. Langbehn. 158 S. W. 244 (1913); Mce- 
Faddin Rice Milling Co. v. Texas & New Orleans R. Co., supra note 77; 
K'opstock & Co. v. United Fruit Co., 171 La. 296, 131 So. 25 (1930). 
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be interstate in character. The question has presented itself primarily 
in cases where there was an injury to a railroad employee sustained 
while he was engaged in moving the cars containing the particular 
shipment.*? If, in fact, the cars had actually begun their interstate 
journey in so far as other elements** were concerned but merely 
lacked billing, the shipment is in interstate transportation from the 
very beginning.** The situation must be looked at realistically; a 
movement having actually started must be characterized according to 
its true light, with no undue emphasis on a mere omission or accident. 


Intention in Determining Whether Movement Out of State Has 
Started 


Oiten times, when there have been preliminary movements of the 
freight, the point at which the interstate journey commenced cannot 
be readily perceived. In such cases, it is necessary to resort to 
elements extraneous to the shipment itself.*° 

The easiest and most expeditious way of arriving at a determina- 
tion of the character of the particular movement in question is to 
look to the intention of the shipper at the time the movement in 
question was made. The only alternative to looking to the shipper’s 
intention as a guide in construing the meaning of the various ex- 


ternals of the movement, is a purely arbitrary appraisal, objectively 


‘2 The test is: Was the employee at the time of the injury engaged in 
interstate transportation or transportation so closely related thereto as to be 
part of it?) Shanks v. Delaware Lackawanna and Western R. Co., 239 U. S. 
556, 36 Sup. Ct. 188, 60 L. ed. 436 (1916); Industrial Accident Commission vy. 
Davis, 259 U. S. 182, 42 Sup. Ct. 489, 66 L. ed 888 (1922) ; Chicago & North- 
western R. Co. v. Bolle, 284 U. S. 74, 52 Sup. Ct. 59, 76 L. ed. 173 (1931); 
Chicago & Eastern Illinois R. Co. v. Industrial Commission of Illinois, 284 
U. S. 296, 52 Sup. Ct. 151, 76 L. ed. 304 (1932). 


83 See Factors to Be Considered in Determining the Character of the Trans- 
portation, supra p. 555. 


84 Cars loaded and intended for Montreal were switched from one railroad 
to another to be put into a train for Montreal. No bill of lading had been 
made out for them. Cott v. Erie R. Co., 189 App. Div. 571, 179 N. Y. S. 488 
(1919) aff'd, 231 N. Y. 67, 131 N. E. 737 (1921) cert. den., 254 U. S. 6%, 
42 Sup. Ct. 48, 66 L. ed. = (1921); New York, C. & St. Louis R. Co. v. 
Slater, 23 F. (2d) 777 (C. A. 7th, 1928) cert. den. 277 U. S. 605, 48 Sup. 
Ct. 601, 72 L. ed. 1011 (i928), (Injury to a workman loading cars that had not 
been billed). cf. Philadelphia & Reading R. Co. v. Hancock, 253 U. S. 284, 
40 Sup. Ct. 512, 64 L. ed. 907 (1920). See infra, note 85, for facts. 

85 Coal was loaded at the mine and taken to a yard two miles away, and 
from there taken to a weighing station ten miles distant. The cars were des- 
tined, at the mine, for an interstate destination, as was shown by memorandum 
cards given to the conductor. Philadelphia & Reading R. Co. v. Hancock, 
supra note 84. “The transportation, therefore, had actually begun, the property 
was in the custody of the carrier, and as the article was destined for a point 
without the State, interstate commerce was already being carried on.” Dela- 
ware & Hudson Canal Co. v. Commonwealth, 1 Monoghan 36, 17 Atl. 175, 178 
(1888); Coe v. Town of Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 
(1886); Holz v. Chicago, Milwaukee and St. Paul & Pacific R. Co., 176 
Minn. 575, 224 N. W. 241 (1929). 
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made, long after the happening of the event in question. It is ap- 
parent that the intention test is much superior to such an objective 
appraisal. 

Mere indefinite intention to ship the goods in question out of the 
state at some future time cannot give to any transportation of the 
goods the character of interstate transportation. Until a concrete 
intention is formulated which will result in an actual movement of 
the goods out of the state pursuant to that intention,®® it cannot 
properly be said that a movement in interstate transportation has 
commenced. 


Necessity of Determination of Consignee. 


It is not necessary that the consignee be definitely known in order 
that a movement being made to a destination at a point out of the 
state assume interstate character. The controlling factor is that 
there must be a shipment actually made to a point out of the state 
pursuant to such an intention,*? and the question of who will receive 
it is immaterial.** This conclusion is amply borne out by cases where 
the fact that the consignee was changed during transit was held not 
to affect the interstate character of the entire shipment.**. 

The point that the lack of fixed consignees at the time of ship- 
ment would operate so as to prevent the attachment of interstate 


character to the shipment was rejected by the United States Su- 
preme Court in Carson Petroleum Co. v. Vial.°° The Court felt 
that the presence or absence of a consignee was not determinative 
of the character of the shipment. Along the same line of reasoning, 


86 Coal was shipped from a point in Indiana and turned over to the purchaser 
at its yards. The coal was held there for from four hours to fifteen days 
and was then distributed to points along its lines both within Indiana and 
outside of the state. At the time the coal was received at the yards the final 
destination of it was not known. Chicago & Eastern Illinois R. Co. v. Public 
Service Commission of Indiana, 205 Ind. 253, 186 N. E. 330 (1933), cert. den. 
290 U. S. 688, 54 Sup. Ct. 123, 78 L. ed. 592 (1933); Oregon-Washington R. 
& Navigation Co. v. Strauss & Co., 73 F. (2d) 912, (C. C. A. 9th, 1934) cert. 
den. 294 U. S. 723, 55 Sup. Ct. 551, 79 L. ed. 1255 (1935). 


87 The court in Oregon-Washington R. & Navigation Co. v. Strauss & Co., 
supra note 86, laid down the following test in order that there be found to be 
interstate transportation: (1) a through and continuous movement; (2) an 
intention that the shipment be interstate at the time it is made; (3) the in- 
tention must be carried out. 


88 Douglas Co. v. Southern R. Co., 216 Illinois Appeals 148 (1919). 


89 Atchison, Topeka & Santa Fé R. Co. v. Harold, 241 U. S. 371, 36 Sup. Ct. 
665, 60 L. ed. 1050 (1916); Muse Lumber Co. v. Director General As Agent, 
85 I. C. C. 267 (1923); Kirby v. Union Pacific R. Co., 94 Kan. 485, 146 
Pac. 1183 (1915); Andrews v. Union Pacific R. Co., 99 Kan. 347, 161 Pac. 
600 (1916). 

90279 U. S. 95, 49 Sup. Ct. 292, 73 L. ed. 626 (1929). There was shipped 
to a port from inland and stored there to await shipment abroad. The destina- 
tion or consignee of any particular shipment of oil at the time it was shipped 
was not known. 
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it has been held, further, that the mixing of a shipment of cotton 
with parts of another shipment at an assembling and compressing 
plant somewhere along the journey does not operate to break the 
legal continuity of the combined shipment.” 

It is apparent, then, that the lack of determination of a consignee 
for the cotton that was merged with the original shipment does not 
prevent the entire movement from being interstate in character. 


Effect of the Power of the Owner to Divert Before the State Line 
Is Reached 


It has been felt by some that in order that a shipment be in inter- 
state transportation, it must be so irrevocably committed to the 
course of its journey as to be beyond possibility of the owner’s sub- 
tracting it from the stream of that transportation before the state 
line is reached. This line of thought is an outgrowth of miscon- 
struction of various statements by the courts to the effect that inter- 
state transportation begins when the goods are delivered to the 
carrier.** Such reasoning is erroneous and is the product of reach- 
ing conclusions hastily without adequate analysis of the problems 
involved. 

It is comparatively well established that the fact that the owner 
can stop the movement of the goods before the state line is reached, 
once movement to a destination out of the state has commenced, 
does not prevent the shipment from being one in interstate trans- 
portation. The Supreme Court of the United States, in expressly 
rejecting the contention that interstate transportation could not have 
commenced because the owner still had some power over the goods, 
said: 

“The mere power of the owner to divert the shipment already 
started does not take it out of interstate commerce, if the other facts 
show that the journey has already begun in good faith... .”% 

Earlier, the same Court in referring to the problem in question 
said: 


91 State v. San Antonio & A. P. R. Co., 32 Texas Civil Appeals 58, 73 S. W. 
572 (1903). 

92“ | . nor is exportation begun until they are committed to the common 
carrier for transportation out of the State to the State of their destination or 
have started on their ultimate passage to that State.” Coe v. Town of Errol, 
supra note 85 at 525. “The transportation, therefore, had actually begun, the 
property was in the custody of the carrier, and as the article was destined 
for a point without the State, interstate commerce was already being carried 
on.” Delaware & Hudson Canal Co. v. Pennsylvania, supra note 85 at 178. 
It has been thought that the Court in these two cases, and others of similar 
character, proceeded upon the assumption that the goods to be transported were 
completely beyond the control of the shipper. 


93 Hughes Bros. Timber Co. v. State of Minnesota, supra note 78. 
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“The typical and actual course of events marks the carriage of 
the greater part as commerce among the States, and theoretical 
possibilities may be left out of account.” 

In cases where the shipper uses his own means of carriage, the 
shipment may still be characterized as interstate transportation.** 
Obviously, there is a power to divert the shipment before the state 
line is reached in every such situation, and it is apparent that the 
power to divert the shipment cannot be said to be of any influence 
in deciding at what point interstate transportation began. 

An extreme case holding that the power of the owner to divert 
the shipment before the state line is reached does not affect inter- 
state transportation is that of Shellabarger Elevator Co. v. Illinois 
Central R. Co.* In that case, grain was shipped from a point in 
Illinois, consigned to New York, with a privilege to stop for inspec- 
tion and weighing at Chicago. The owner ordered the stop made at 
Chicago, where he unloaded the grain, and sold it. The Court felt 
that the fact that the owner had effectively prevented the shipment 
from crossing the state line did not preclude the journey from the 
shipping point to Chicago from being interstate in character.*’ 


Inspection by the Buyer within the State Before Acceptance of the 
Shipment as Affecting Character of Shipment 


There is little authority on the question involved in the shipment 
of goods to a specified point to be inspected by the buyer or his 
agent before final acceptance and shipment out of the state. There 
are two different views to be set forth. One holds that the move- 
ment to the inspection point is a preliminary or preparatory®* one 
analogous to the situation where there is a movement to a point for 
concentration into larger shipments to be sent out of the state. The 


%4 United Fuel Gas Co. v. Hallanan, supra note 76. There gas was gathered 
in West Virginia and was sold to connecting companies to be shipped out of 
the state. The Court rejected the contention that the presence of an element 
of control on the part of the shipper or the purchaser prevented the entire 
movement of the gas from being in interstate transportation, and said that 
the fact that it was within the realm of possibility that the shipper or the buyers 
of the gas might change their minds and not ship out of the state did not 
affect the character of the transportation. 


95 Coe v. Town of Errol, supra note 85 (floating timber down a stream) ; 
United Fuel Gas Co. v. Hallanan, supra note 76 (pipes owned by shipper.) 
Kelly v. Rhoads, 188 U. S. 1, 23 Sup. Ct. 259, 47 L. ed. 359 (1903) (sheep 
driven to market) ; Kirmeyer v. State of Kansas, 236 U. S. 568, 35 Sup. Ct. 
419, 59 L. ed. 721 (1915). (Use of shipper’s own teams.) See Effect of the 
Ownership of the Means of Transportation, supra, p. 644. 

96 278 Ill. 333, 116 N. E. 170 (1917). 


%7 The court said that in the absence of evidence that the shipper had 
planned to defeat the intrastate rates, the shipment was interstate in spite of 
the fact that it never crossed the state line. 


98 Supra, note 69. 
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preparatory movement theory is based upon the idea that title is 
not to pass until after inspection and acceptance of the goods by the 
buyer.*® The other view holds that the intention of the shipper 
extends only to a movement to the point where inspection is to be 
made, and that any further movement is conditional; in short, that 
there is no definite intention to ship to a destination out of the state, 
and therefore there can be no interstate movement. 

The view that the absence of intention to ship out of the state 
prevents the shipment to the inspection point from being interstate 
in character has many advocates and appears to be the most logical.’ 
The shipper’s intention extends only to the inspection point; beyond 
that, the destination of the shipment is in the hands of the buyer. 
It has been argued that the shipment is interstate from the shipping 
point to its final destination because of the strong likelihood that 
the goods will be accepted by the buyer at the point of inspection 
and shipped on in unbroken transportation. However, as far as is 
known, no court has held that the entire journey of goods to be 
inspected at a mid-point is in interstate transportation from the 
original point of shipment. 

Both the preparatory movement theory and the absence of inten- 
tion theory represent at best only rationalizations of the result 


reached. Where goods are shipped to a point for inspection, the 
uncertainty of a further movement out of the state is so great that 
the line of transportation is considered broken.'® 


Stoppage Within the State for Owner's Own Benefit as Affecting 
Interstate Character 


It is not essential that once a shipment has commenced to move 
toward an ultimate destination out of the state, it must move unin- 
terruptedly, in order that the entire movement from the shipping 
point to the ultimate destination be in interstate transportation. 

“|. . property is at its destination when it reaches a place where 
it is held, not in necessary delay or accommodation to the means of 


99 Brunner v. Mobile-Gulfport Lumber Co., 188 Ala. 248, 66 So. 438 (1914). 


100 Grain was shipped from a point within Missouri to Kansas City, Mis- 
souri, to be sold there. It was sampled there and sold on the exchange. The 
movement definitely ended at Kansas City because it was so intended. State 
ex rel. Chicago, Milwaukee & St. Paul and Pacific R. Co. v. Public Service 
Commission of Missouri, 269 Mo. 63, 189 S. W. 377 (1916); Oats were 
shipped from Holloway, Minnesota, to Duluth. The shipper had an order for 
a carload of oats, and it was decided to fill that order with this car if it was 
satisfactory upon inspection. The buyer accepted the car after inspection and 
requested that it be delivered to him at Superior, Wisconsin. Becher-Bartlett- 
Lockerby Co. v. Northern Pacific R. Co., 158 Minn. 77, 197 N. W. 103 (1924). 


ro Intention of the Shipper at the Time Shipment Is Made. Supra, 
p. 4 
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transportation, but for the business purposes and profits of its 
owners.” ?°? 


This is a typical quotation from the cases. It makes clear beyond 
doubt that movement of the goods may stop because of the mechan- 
ical incidents of the transportation, such as delay for a connecting 
carrier, transshipment to the connecting carrier, et cetera;’°* how- 
ever, it makes equally clear the fact that there may be other stop- 
pages which do operate to prevent the character of interstate trans- 
portation from attaching.*°* Where the line is to be drawn is the 
question presented. Fortunately, it is not as difficult to allocate any 
particular set of facts to one or the other side of the line as it would 
seem. The Supreme Court of the United States in Champlain 
Realty Co. v. Brattleboro’”® laid down a comprehensive means of 
differentiation between the two kinds of stoppages. It said, referring 
to the stopping of lumber at a boom: 


“The boom at the mouth of the West River did not constitute an 
entrepot or depot for the gathering of logs preparatory for the final 
journey. It was only a safety appliance in the course of the journey. 
It was a harbor of refuges from danger to a shipment on its way. 
It was not used by the owner for any beneficial purpose of his own 
except to facilitate the safe delivery of the wood at Hinsdale on their 
final journey already begun. The logs were not detained to be 
classified, measured, counted or in any way dealt with by the owner 
for his benefit, except to save them from destruction in the course 
of their journey that but for natural causes, over which he could 
exercise no control, would have been actually continuous.” *°° 


It appears that the test is, fundamentally, whether the stop was 
made in order to serve some purpose of the owner apart from in- 
suring the safety of the goods and preserving it from damage.’ 


102 Fox Film Corp. v. Trumbull, 7 F (2d) 715, 722 (Conn., 1925). 

103 Railroad Commission of Ohio v. Worthington, supra note 76; Texas 
and New Orleans R. Co. v. Sabine Tram Co., supra note 80; Railroad Com- 
mission of Louisiana v. Texas and Pacific R. Co., supra note 76; Carson 
Petroleum Co. v. Vial, supra note 90; The State, The Lehigh and Wilkes- 
Barre Coal Co. v. Carrigan, 39 N. J. Law 35 (1876); Houston Direct Navi- 
gation Co. v. Insurance Company of North America, supra note 81. 

104 Chapman and Dewey Land Co. v. Jonesboro, L., C. & E. R. Co., 97 Ark. 
300, 133 S. W. 1119 (1911). 

105 Supra, note 74. 

106 Cf, Diamond Match Co. v. Village of Ontonagon, supra note 73. There 
logs were floated down the river to a boom and were stored there until they 
were needed. They then were shipped to the company’s plants. 

107 Logs were cut in New Hampshire and moved to Errol, in the same 
state where they were stored for part of the winter. Interstate transportation 
had not commenced. Coe v. Town of Errol, supra note 85. Coal was mined in 
Pennsylvania and shipped to Elizabethport, New Jersey, to be loaded upon 
boats. The coal was unloaded from the cars at the dock and was sorted and 
graded. That action did not break the interstate character of the entire jour- 
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A qualification to be added to the statement of a general rule is that 
where the stoppage is for milling in transit,’°* for compression,’ 
or for inspection and weighing,"*® the entire journey may nonethe- 
less be interstate in character. In Southern Pacific Terminal Co. 
v. I. C. C.,*" the leading case on the subject, the Court said, 

“.. . the manufacture or concentration on the wharves of the 
Terminal Company are but incidents . . . in the transshipment of 
the products in export trade... .” 

Apparently, the courts feel that stoppage in transit for concen- 
tration, manufacture, and the like, do not operate to break the legal 
continuity of the journey,’’* even though they be for some benefit 
of the owner. That is, in cases of this type the essential elements 
involved in the specific facts point so strongly to the conclusion that 
the entire journey was interstate from the point of shipment to the 
ultimate destination as to admit of no other conclusion.**® 

In conclusion, all that can be said is that when the stop is made 
solely for the benefit of the owner, the course of transportation is 
broken; and when it is made solely because of necesssary delay or 
accommodation of the goods the course is unbroken. When both 
elements are present, in cases of manufacture, compression, weigh- 
ing, et cetera, of the goods in transit, the shipment remains unbroken 
because the benefit is primarily for the transportation, the owner’s 
benefit consisting solely of lowered handling charges and transpor- 
tation rates. 


Interstate Movement of Empty Cars—When It Begins 


The vehicle that in the ordinary situation carries goods in inter- 
state transportation can itself be the subject of interstate transpor- 


ney. The State, Detmold and Cox v. Engle, 34 N. J. Law 425 (1871); Rough 
lumber was shipped to Jonesboro, Arkansas, to be manufactured into finished 
products, which were shipped out after manufacture over the same rail line 
irom when they came. There were two separate journeys. Chapman & Dewey 
Land Co. v. Jonesboro. L. C. & E. R. Co., supra note 104; Logs were floated 
to a boom to be stored for the winter, or until needed. The movement was 
preparatory only. Diamond Match Co. v. Village of Ontonagon, supra note 73. 

108 Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 
U. S. 498, 31 Sup. Ct. 279, 55 L. ed. 310 (1911). 

— v. Alabama Great Southern R. Co., 241 Fed. 562 (C. C. A. 
3d, 1917). 

110 Shellabarger Elevator Co. v. Illinois Central R. Co., supra note 96. 

111 Supra, note 108 

112 See Continuity of Movement, supra p. 566. 

113 An excellent illustration of this is Shellabarger Elevator Co. v. Illinois 
Central R. Co., supra note 96. There grain was shipped from a point within 
Illinois consigned to New York. The shipper had the privilege of stopping 
the shipment for inspection and weighing at Chicago. He stopped the cars 
there and sold the grain, and delivered it at Chicago. The court held the 
shipment within Illinois to have been in interstate transportation, in absence 
of evidence that the shipper had tried to evade the intrastate rate. It is evident 
that the court felt that, all the facts taken together, the shipment should 
properly be designated as interstate. 


3 
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tation."** Such a conclusion flows from the fact that railroad rolling 
stock, having been dispatched out of the state of the lines of the 
owning road, must at some time return. If this return movement 
is not to be under the possible control of each of the states en route, 
the entire return journey must be considered as interstate in char- 
acter. It represents no stretching of the concept of interstate trans- 
portation to attain this result in view of the fact that empty cars 
are being just as much transported, even though they move on their 
own wheels, as are the goods loaded in cars carried on the same 
train from the same point of shipment to the same destination. 

“Empty cars routed or designated for movement, from this to 
another state, are to be considered as engaged in interstate com- 
merce. But until so routed or designated they await fixation of use 
and course of movement, and are not engaged in interstate com- 
merce.” *?5 


It is beyond dispute, then, that empty cars can be the subject of 
interstate transportation. As can be seen from the above quotation, 
there is a point at which interstate character attaches.‘* Fortu- 
nately, there is more or less agreement among the courts as to what 
action by a railroad is essential in order that the car in question be 
said to be in the course of interstate transportation. A car belong- 
ing to a railroad with lines out of the state does not automatically 


attain interstate character immediately upon being unloaded,''* for 
the reason that there is no assurance that the car will proceed 
directly to its home base without making several journeys to other 
places en route. It is hence insisted upon by the court that an empty 


114 Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. ed. 
363 (1904); North Carolina R. Co. v. Zachery, 232 U. S. 248, 34 Sup. Ct. 
305, 58 L. ed. 591 (1914); Pennsylvania R. Co. v. Knox, 218 Fed. 748 
(C. C. A. 3d, 1915) ; Hester v. East Tennessee & W. N.C. R. Co., 254 Fed. 
787 (C. C. A. 4th, 1918); O’Neill v. Sioux City Terminal R. Co., 193 Iowa 
41, 186 N. W. 633 (1922); Rogers v. Canadian National R. Co., 246 Mich. 
399, 224 N. W. 429 (1929) cert. den. 280 U. S. 554, 50 Sup. Ct. 15, 74 L. ed. 
610 (1929); Gulf & S. I. R. Co. v. Curtis, 146 Miss. 630, 113 So. 195 (1927) 
cert. den. 275 U. S. 540, 48 Sup. Ct. 36, 72 L. ed. 414 (1927). 


115 “Tt was not enough to show that the cars were in fact thereafter billed, 
consigned, or actually moved interstate. Whether cars bringing freight into 
this state regain interstate character depends upon predetermination of their 
use and movement, and not upon their use and movement after injury sustained 
by employee . . ” Rogers v. Canadian National R. Co., supra note 114 at 431. 


116 Moran v. Central R. Co. of New Jersey, 88 N. J. L. 730, 96 Atl. 1023 
(1916) aff'd 245 U. S. 629, 38 Sup. Ct. 62, 62 L. ed. 519 (1917); Mappin v. 
Atchison, Topeka and Santa Fé R. Co., 198 Cal. 733, 247 Pac. 911 (1926) 
cert den. 273 U. S. 729, 47 Sup. Ct. 239, 71 L. ed. 862 (1926) ; Chicago Junc- 
tion R. Co. v. Industrial Board, 277 Til. 512, 115 N. E. 647 (1917) ; Gulf & 
S. I. R. Co. v. Curtis, supra note 114. 

117 Mappin v. Atchison, Topeka and Santa Fé R. Co., supra note 116: Mis- 
is _— R. Co. v. Industrial Commission, 348 Ill. 355, 180 N. E. 912, 
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car must be definitely designated for movement home to the owning 
road in order that interstate character attach to the movement.’** 

The question of the sufficiency of the designation required pre- 
sents some difficulties. It would seem that the courts, as a practical 
matter, would hold that the types of designation used by the dif- 
ferent railroads would be sufficient to place the car in the course 
of interstate transportation, without regard to their own concep- 
tions of what should constitute designation for movement of an 
empty car. Yet, such has not been the case. For example, a mark- 
ing upon a car “Return to Copely, Pennsylvania” was held to be 
insufficient ;"*° “home route” cards accompanying the cars were held 
to be insufficient to predetermine the movement ;'*° and the word 
“Shop” marked upon a defective car was held to be of no effect for 
the purpose here involved.’** It is suggested that the test should be 
based on the actual practical designation of the car for the specific 
movement whether it be to receive a load or to return home. This 
reasoning was followed in Moran v. Central R. of New Jersey Co.'** 
where the Court said, 

“.. at that point (the point of unloading) its character as an 
interstate commerce car ceased, and that it did not acquire a new 
character as an interstate commerce car until the intention on the 
part of the railroad company to use that car had been in some way 
manifested, either by act or by word.’’?** 

Where the car is to be used to haul a load out of the state, there 
is some conflict of opinion as to whether the movement to the load- 
ing place is in interstate transportation. In Bresky v. Minneapolis 
& St. Louis R. Co.,'** the Court said, 

“If the object of the movement was to load the car with goods to 
be carried out of the state . . . the car would be within the act 
(Federal Safety Appliance Act) from the time the movement be- 
gan.” 125 


118 ee v. Atchison, Topeka and Santa Fé R. Co., supra note 116; Gulf 
& $. i. Co., swpra note 114; Rogers v. Canadian National R. Co., supra 
note 14s ‘Wise v. Lehigh Valley R. Co., 43 F (2d) 692 (C. C. A. 2d, 1930). 


119 Wise v. Lehigh Valley R. Co., supra note 118. 

120 Rogers v. Canadian National R. Co., supra note 114. 

121 Ewing v. Coal & Coke R. Co., 82 W. Va. 427, 96 S. E. 73 (1918). 

122 Supra note 116. 

123 See Mappin v. Atchison, Topeka & Santa Fé R. Co., supra note 116. 
Gulf & S. I. R. Co. v. Curtis, supra note 114. 

124115 Minn. 386, 132 N. W. 337 (1911). There scrap iron was to be 
loaded, and the switching of the empty car was to carry it to the point of 
loading. 

125 See Mappin v. Atchison, Topeka & Santa Fé R. Co., supra note 116; 
Chicago Junction R. Co. v. Industrial Board, supra note 116. 





584 THE GEORGE WASHINGTON LAW REVIEW 


However, in Rice v. Baltimore and Ohio R. Co.,'** the United 
States Circuit Court of Appeals said: 

“. , . that interstate character attaches at the earliest to such a 
car only after it is delivered by the carrier and appropriated by the 
shipper for interstate loading and hauling.” 

The Bresky Case and the Rice Case represent the two ways of 
viewing the problem. In the former, interstate character attaches 
as soon as the car commences to move to the loading place where it 
is to be loaded with goods destined for out of the state, while in the 
Rice Case interstate character does not attach until, in the usual sit- 
uation, the car is ready to start on its movement out of the state, 
after loading has been completed. 


Passenger Transportation. When Interstate Transportation Begins 


In the problem of a passenger journey where more than one ticket 
is used, it is extremely difficult to lay down any general controlling 
principle to be used toward a solution. 

As a general proposition, it can be safely said that the mere form 
of the passenger’s ticket does not, of itself, determine the character 
of the transportation in question,’*? any more than does the form 
of the bill of lading control in a case of transportation of goods.'** 
The leading case on the subject is that of Sprout v. City of South 
Bend,’*® where the Supreme Court of the United States said, 

“The legal character of this suburban bus traffic was not affected 
by the device of requiring the payment of a fare fixed for some 
Michigan point, or by Sprout professing that he sought only pas- 
sengers destined to that state. The actual facts govern. For this 
purpose, the destination intended by the passenger when he begins 
his journey, and known to the carrier, determines the character of 
the commerce.” 

It will be noted that the Court, in setting up the intention test in 
the Sprout Case, did so with qualifying language, thus apparently 
limiting it to the particular facts then before the Court. 

In Pennsylvania R. R. Co. v. Knight, a case involving the taxa- 


126 42 F. (2d) 387 (C. C. A. 6th, 1930). 

127 Bush v. Bremner, 36 F. (2d) 189 (C. C. A. 8th, 1929); Illinois Central 
R. Co. v. Holman, 106 Miss. 499, 64 S. 7 (1914); Missouri, Kansas & Texas 
R. Co. v. Ashinger, 63 Okla. 120, 162 Pac. 814 (1916); Nast v. San Antonio 
U. & G. R. Co., 261 S. W. 1011 (1924); Boston & Maine R. Co. v. Cate, 254 
Mass. 248, 150 N. E. 210 (1926). 

128 See Effect of Billing, supra, p. 568. 


129 277 U. S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928). The question there 
was whether a bus operator, whose route crossed the state line a few miles 
from South Bend and who sold tickets to points just across the state line was 
amenable to a license tax levied by the City of South Bend. 


120192 U. S. 21, 24 Sup. Ct. 202, 48 L. ed. 325 (1904). 





INTRA AND INTERSTATE TRANSPORTATION 585 


tion of cab service which was devoted entirely to taking out-of-state 
passengers to and from a ferry, the Supreme Court of the United 
States paid no attention to the manifest intention of the parties, nor 
to the form of the tickets.** 


The difficulty that has plagued the courts can be perceived from 
a reading of a portion of the opinion in New York Central R. Co. 
v. Mohney,**? 

“The contract which the defendant had with its passenger was 
in writing and was for an intrastate journey and it cannot be modi- 
fied by the purpose of Mohney to continue his journey into another 
state, under a contract of carriage with another carrier . . . or by 
an intended second contract with the defendant in terms which are 
not disclosed. The mental purpose of one of the parties to a written 
contract cannot change its terms.” 


On the face of it the Court would seem to be giving effect to the 
form of the ticket as controlling, but this is to be doubted in view 
of the decision in Sprout v. City of South Bend.** The difficulty 
that the Court has experienced has been the result of trying to make 
an interstate transportation set of facts correspond to the ordinary 
requirements and exigencies of contract law. The two situations are 
essentially different and require different approaches and different 
treatment. 


In reality, the problem of passengers moving in interstate trans- 
portation is no more difficult than that of freight moving in inter- 
state transportation. Certain general principles, not unlike those 
applicable to freight cases, must be decided upon as of guiding in- 
fluence, and once that is accomplished, the facts of the cases present 
no insoluble problems. As a result, it will be found that the cases 
fall into a definite pattern.*** Just what is the test laid down in these 
cases is not clearly stated, but it is felt that the intention of the pas- 
senger at the time he started his journey is the controlling factor. 
The intention in such cases must be one to move to the ultimate 
destination without stopping to serve any independent purpose of 


131 Tt has been suggested that a possible reason for the holding in Pennsyl- 
vania R. Co. v. Knight, supra note 130, was the desire to make it possible for 
the City of New York to regulate the company’s cab service. 


132 252 U. S. 152, 40 Sup. Ct. 287, 64 L. ed. 502 (1920). 
133 Supra note 129. 


134 Washington, Baltimore and Annapolis Electric R. Co. v. Waller, 289 Fed. 
598 (App. D. C. 1923); Bush v. Bremner, supra note 127; Missouri, Kansas 
and Texas R. Co. v. Ashinger, supra note 127; Nast v. San Antonio, U. & G. 
R. Co., supra note 127; Illinois Central R. Co. v. Holman, supra note 127; 
Boston & Maine I Co. v. Cate, supra note 127 cf; Kurtz v. Pennsylvania 
R. Co., 16 I. C. C. 410 (1909). 
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the passenger’s own,'** and it must have been definitely formulated 
and acted upon. 


Il. 


THE EFFECT OF THE STOPPING OF THE MOVEMENT OF Goops ONCE 
A SHIPMENT Has BEGUN TO MOVE IN INTERSTATE 
TRANSPORTATION 


Once interstate character has attached to the movement of goods, 
it continues until the destination has been reached. It is a usual and 
accepted fact that the movement will be stopped for one reason or 
another at a point or points between the place from which the ship- 
ment was made and the ultimate destination. It is conceded that 
if every movement, in order to be interstate from the point of ship- 
ment to the destination, had to he strictly and physically continuous, 
there would be virtually no through interstate transportation of 
goods. 

By far the most common type of stop is the one made by the 
carrier for convenience in handling or shipping the goods. This 
type is denominated as a mere mechanical incident in the transporta- 
tion.** There are, on the other hand, stops made to process the 
goods,’*? and these also are characterized as mere mechanical inci- 
dents in the transportation. The kinds of stops and the purposes 
for which they are made, in so far as their effect on the legal con- 
tinuity of interstate transportation is involved, need to undergo 
careful treatment and evaluation. 


Intention of Shipper at the Time the Shipment was Made 


It is impossible, at this date, to determine exactly the effect of the 
shipper’s intention at the time the shipment was made upon the 
question of whether the stop made will break the continuity of the 
journey sufficiently to change the character of the transportation. 

It is well established that, where goods are intended for export 
and are shipped on a local bill of lading from an inland point to a 
port and unloaded there, to be reloaded on board ship, the entire 
journey is interstate, from the start of the movement inland.** 


135 See Stoppage within the State for Owner’s Own Benefit, supra, p. 579. 
Also see Intention of the Shipper at the Time the Shipment Is Made, supra, 
p. 558. Cf. Davis v. Phillips, 27 Ga. App. 814, 109 S. E. 924 (1921). 

136 The Daniel Ball v. United States, supra note 5; Railroad Commission of 
Ohio v. Worthington, supra note 76; Texas and New Orleans R. Co. v. Sabine 
Tram Co., supra note 80; Western Oil Refining Co. v. Lipscomb, 244 U. S. 
346, 37 Sup. Ct. 623, 61 L. ed. 1181 (1917). 

187 Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra 
note 108; McFadden v. Alabama Great Southern R. Co., supra note 109. 

188 Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra 
note 108; Railroad Commission of Ohio v. Worthington, supra note 76; Texas 
& New Orleans R. Co. v. Sabine Tram Co., supra note 80; Railroad Commis- 
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Certainty in the matter ends there. The Supreme Court of the 
United States in General Oil Co. v. Crain,'*® specifically held that 
goods shipped into a state destined for a further point within the 
state and halted only for repackaging were in intrastate transporta- 
tion after that time. There was, however, a vigorous dissent,'*° 
which appeared to have by far the better basis of reasoning. A pos- 
sible explanation of the holding is that since the matter involved was 
one of taxes, the majority of the court were not fully aware of the 
effect of their pronouncement upon the law in the field of interstate 
transportation. 

On the question of the effect of stoppage of goods in transit with 
a reshipment on from that point, the famous case of Gulf, Colorado 
and Santa Fé R. Co. v. Texas has caused the courts and the legal 
profession great difficulty. On more than one occasion it has been 
held that where there is such a stoppage, with a shipping on by the 
consignee or his agent,—automatically the second movement is to 
be considered as intrastate without regard to the question of what 
was intended at the time the shipment was made.’*? Some courts 
have gone so far under the purported impetus of the Gulf Ry. Case 
as to hold such a shipment intrastate in spite of the clearest showing 
that the shipment was intended from the start to be a through ship- 
ment with the stop as incidental.’** 

It would seem that these cases were properly capable of being 
distinguished from the Gulf Ry. Case on the primary ground that 
in them the intention of the shipper at the time the shipment was 
made was fixed, and a destination was set which was beyond the 
point of the interruption of the shipment, the interruption being 
considered as a purely temporary one.** In the Gulf Ry. Case, the 


sion of Louisiana v. Texas and Pacific R. Co., supra note 76; Chandler v. 
Pennsylvania R. Co., supra note 81; Houston Direct Navigation Co. v. In- 
surance Company of North America, supra note 81; Texas & Pacific R. Co. 
v. Langbehn, supra note 81; Klopstock & Co. v. United Fruit Co., supra 
note 81. 

139 209 U. S. 211, 28 Sup. Ct. 475, 52 L. ed. 754 (1908). 

140 By Mr. Justice Moody, and concurred in by Mr. Justice Holmes. 

141 204 U. S. 403, 27 Sup. Ct. 360, 51 L. ed. 540 (1907). 

142 Acme Cement Plaster Co. v. Chicago & Alton R. Co., 17 I. C. C. 220 
(1909); Texas & Pacific R. Co. v. Taylor, 103 Texas 367, 126 S. W. 1117 
(1910) ; See Pennsylvania R. Co. v. Mitchell Coal & Coke Co., 238 U. S. 251, 
35 Sup. Ct. 787, 59 L. ed. 1293 (1915). 

143 Batesville Southwestern R. Co. v. Mims, 111 Miss. 574, 71 So. 827 
(1916) ; Galveston, Harrisburg and San Antonio R. Co. v. J. H. Nations Meat 
& 7 Co., 136 S. W. 833 (1911); Texas & Pacific R. Co. v. Taylor, supra 
note 3 

144“ (This) .. . made it apparent that it was not contemplated that the inter- 
state shipment should terminate at Topeka, but that the car should move on 
as the result of such direction as might be given while it was in transit... .” 
Atchison, Topeka & Santa Fe R. Co. v. Harold, supra note 89 at 376. “On 
the contrary it is a case where the shipper intended from the beginning that 
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destination contemplated by the shipper at the time the shipment 
was made was Texarkana, Texas, and not Goldthwaite, Texas, and 
the further shipment was the result of events transpiring after the 
original shipment had started to move. It is felt that perhaps this 
was what the Court was referring to when it said that the contract 
with the carrier determined the character of the shipment, and that 
therefore the shipment came to an end at Texarkana, and as a result 
the further shipment was an entirely new and independent one.*** 
The statements of the Court on this question of the contract between 
the shipper and the carrier have been, on occasion, construed as 
referring to mere billing, but that does not seem to be the correct 
interpretation in view of previous and subsequent statements of the 
same Court concerning the effect of billing upon the character of 
the transportation.’** 

Doubt as to the réle of the intention of the shipper in determining 
the character of the commerce after a stop has been made has been 
somewhat dissolved, but not entirely so, by the holding of the Su- 
preme Court of the United States in Balimore and Ohio South- 
western R. Co. v. Settle.** The Court held that the intention of 
the shipper concerning the importance of a stop in transit should be 
controlling. However, when the facts of this case are considered, 
the Court’s decision concerning the shipper’s intention may narrow 
to a fit decision for this case alone, and not be of general applicability. 
There was involved in the case the element of deliberate action by 
the shipper to change the character of the shipment so as to secure 
the intrastate rate. If emphasis is laid upon this fact, the holding 
of the Court may be construed to be a preventative for this particular 
abuse only, and not a general principle to be applied to all intention 
cases.'*® Such emphasis is apt to distort values, however, especially 
since the decision has been a grammar for subsequent cases. 
the transportation should be continued beyond the destination originally indi- 
cated... .” Western Oil Refining Co. v. Lipscomb, supra note 136 at 349. 

145 This interpretation appears to be borne out by the statement of the Court 
in Baltimore & Ohio Southwestern R. Co. v. Settle, 260 U. S. 166, 173; 43 
Sup. Ct. 28, 67 L. ed. 189 (1922). The Court said, in commenting upon 
Gulf, Colorado & Santa Fe R. Co. v. Texas: “. .. (It) is entirely consistent 
with . . . later decisions of this Court, although some expressions in the opin- 
ion are not.” 

146 See Effect of Billing, supra, p. 568. 

147 Supra note 145. There lumber was shipped in from the South, billed to 
the Oakley station in Cincinnati. Upon arrival there it was sent, under a local 
bill of lading, to the Madisonville station in Cincinnati. The through rate to 
Madisonville was more than the through rate to Oakley, plus the local rate 
from there to Madisonville. The company sued for the difference between 
the combined rates. The consignee admitted in Court that the intention was 
that the lumber go to Madisonville as the real destination. 

148 Cf. Atchison, Topeka & Santa Fe R. Co. v. Harold, 241 U. S. 371, 36 


Sup. Ct. 665, 60 L. ed. 1050 (1916); Western Oil Refining Co. v. Lipscomb, 
244 U. S. 346, 37 Sup. Ct. 623, 61 L. ed. 1181 (1917). 
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Established Course of Business as an Aid in Determining the Sig- 
nificance of the Stop 


On occasion it happens that a stop which is more than a mere me- 
chanical one for the convenience of the carrier is made by an inter- 
state shipment. There then may be an important question to be 
decided as to whether the stop was sufficient to change the character 
of the transportation from interstate to intrastate. In order to 
prevent a change in the character of the transportation from occur- 
ring merely because the incidents of the transaction, upon the sur- 
face, pointed to such a change, it becomes necessary to resort to 
some extrinsic means of determining the real significance of the 
stoppage. One of the best guides to appreciating the significance 
of the stop is to look to the past, to see what the history of previous 
similar transactions between the same parties indicates. Often, 
what appeared to be a definite break in the continuity of the ship- 
ment will be revealed by the established course of business between 
the parties to be far short of that. 

For example, in Galveston H. & S. A. R. Co. v. Wood, Hagen- 
barth Cattle Co.,** cattle were shipped on a local bill of lading to 
El Paso, Texas. The shipment was rebilled from there to the ulti- 
mate destination by the consignor’s agent. On the surface, at least, 
there is a strong analogy to the factual situation in the Gulf Ry. 
Case,)*° yet the holding of the Court was that the entire shipment 
was interstate. The Court in the Galveston Ry. Case attempted to 
distinguish the facts there from those in the Gulf Ry. Case which 
were urged upon it as conclusively settling the matter, but it would 
seem that the principal difference was that in the Galveston Ry. Case 
there was a course of business clearly shown,’** which pointed to a 
through movement, while in the Gulf Ry. Case, there was no such 


149105 Texas 178, 146 S. W. 538 (1912). There cattle were shipped on 
local bills of lading to El Paso. The shipper’s agent accompanied the ship- 
ment with instructions to rebill the shipment at E] Paso, to its ultimate desti- 
nation in New Mexico. The carrier and the shipper had made arrangements 
for transporting a herd of cattle from the point of shipment to a point in New 
Mexico, and the carrier had turned over 25 cars to the shipper to be used for 
that purpose until the hauling had been completed. 


150 Gulf, Colorado & Santa Fe R. Co. v. Texas, 204 U. S. 403, 27 Sup. Ct. 
360, 51 L. ed. 540 (1907). Corn had been shipped from a point in South 
Dakota consigned to Texarkana, Texas. It was sold in transit, and the buyer 
intended to use the corn to supply an order that it had secured. The corn was 
rebilled at Texarkana for Goldthwaite, Texas, the location of the eventual 
purchaser. 

151 Cf. Atlantic Coast Line R. Co. v. Standard Oil Company of Kentucky, 
275 U. S. 257, 48 Sup. Ct. 107, 72 L. ed. 270 (1927); Atlantic Coast Line R. 
Co. v. Standard Oil Company of New Jersey, 12 F. (2d) 541 (C. C. A. 4th, 
1926) cert. den., 273 U. S. 712, 47 Sup. Ct. 101, 71 L. ed. 853 (1926): Sea- 
board Air Line R. Co. v. Lee, 14 F. (2d) 439 (E. D. N. C., 1926) aff’d, 276 
U. S. 591, 48 Sup. Ct. 211. 72 L. ed. 720 (1928). 
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aid available to the Court in determining the significance of the 
externals of the transaction. 

In another type of case also, the established course of business 
appears controlling. In a situation where a shipment is sent from 
one state to another by a chain of carriers, each issuing a local bill 
of lading for its part in the transaction, the movement is considered 
interstate because the established course of business among the car- 
riers in question points to a through and unbroken interstate ship- 
ment.’°? 


Stoppage to Unload and Reload into Other Cars 


It has been urged that, when the transit of goods in the course 
of interstate transportation has stopped and the goods have been un- 
loaded, any further movement of them within the state must be an 
intrastate transportation. The idea here is that the unloading is a 
change of such a nature as to break the “continuity” essential to an 
interstate journey. 

A stop to unload and reload into other cars, as a general rule, has 
not been held to affect, in any respect, the character of the transpor- 
tation of the entire journey from the shipping point to the ultimate 
destination.?** However, in General Oil Co. v. Crain,** the Su- 
preme Court of the United States held that oil which had been 
shipped in from out the state and which was under contract to be 
delivered to previously designated persons, upon being unloaded from 
railroad cars for the purpose of repackaging only, had completed 
its interstate journey. In making such a decision the Court may 
have taken into consideration specific elements of the case; and fur- 
ther, it may have been influenced by the fact that the legal question 
involved was whether or not the oil had come to rest sufficiently to 
allow the state to tax.'*® 


152 Baer Bros. Mercantile Co. v. Denver & Rio Grande R. Co., 233 U. S. 
479, 34 Sup. Ct. 641, 58 L. ed. 1055 (1914). 

153 Central Trust Company of Illinois v. Chicago, Rock Island and Pacific 
R. Co., 156 Iowa 104, 135 N. W. 721 (1912) (Step to reload into double deck 
cars); McFadden v. Alabama Great Southern R. Co., 241 Fed. 562 (C. C. A. 
3d, 1917) (Stop to compress, with shipping on by rail); Cf. Chapman & 
Dewey Land Co. v. Jonesboro, L. C. & E. R. Co., 97 Ark. 300, 133 S. W. 1119 
(1911). 

154 209 U. S. 211, 28 Sup. Ct. 475, 52 L. ed. 754 (1908). There, oil had 
been shipped from Pennsylv ania into Tennessee and it had been unloaded and 
stored in tanks. The oil company stored in one tank oil already sold and 
which was merely awaiting repackaging before being shipped to the consumer. 
Another tank contained oil awaiting sale in other states, while a third con- 
tained oil destined for sale within Tennessee. The Court placed all three tanks 
upon the same footing and allowed the taxation of all three of them. 

155 ]t has been suggested that the court felt that, all things considered, the 
taxing power of the state should be strengthened in such situations. Cf. 
Pennsylvania R. Co. v. nue supra, note 130; Lehigh Valley R. Co. v. State 
of Pennsylvania, 145 U. S. 192, 12 Sup. Ct. 806, 36 L. ed. 672 (1892). 
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Merely because goods which had come from out of the state were 
not unloaded at a stopping point, but were sent on in the same cars 
does not mean that the journey beyond the stopping point was a 
part of interstate transportation. 

The Supreme Court of the United States in Chicago, Milwaukee 
and St. Paul Ry. Co. v. Iowa’ said, 

“But the fact that commodities received in interstate-shipments are 
reshipped by the consignees, in the cars in which they are received, to 
other points of destination, does not necessarily establish a continuity 
of movement or prevent the reshipment to a point within the same 
State from having an independent and intrastate character.” 


Stop to Concentrate into Larger Shipments 


Situations occur where a shipment already in the course of inter- 
state transportation is stopped for the sole purpose of storage until 
there has been an accumulation of like shipments into a large mass, 
which is then amalgamated and moved on. In such cases, the ques- 
tion is raised as to whether the legal continuity of the transportation 
from its inception to its completion is unbroken. The claim is made 
that the stop to allow concentration is such a definite break in the 
course of the movement as to mark a cessation of the interstate trans- 
portation. Fortunately, the courts have not been misled by such 
glittering generalities, and have, practically, without exception, held 
that it is immaterial, in so far as the interstate character of the ship- 
ment is concerned, that there was a stop to concentrate the goods into 
a larger shipment.'*" 

In Southern Pacific Terminal Co. v. Interstate Commerce Com- 
misston,'®* the United States Supreme Court said, 

: the manufacturer or concentration on the wharves of the 
Terminal Company are but incidents . . . in the transshipment 
of the products in export trade ha 

In Carson Petroleum Co. v. Vial,’*® the same Court held that ship- 
ments were in the course of interstate transportation from the origi- 
nal point of shipment to the ultimate destination despite the fact that 
the oil in question was stored in tanks on docks belonging to the 
company until a sufficient quantity had been accumulated to be 
shipped. The decision is especially significant in view of the fact 


156 233 U. S. 334, 343, 34 Sup. Ct. 592, 58 L. ed. 988 (1914); see Gulf, 
Colorado & Santa Fe R. Co. v. Texas, supra note 150; People v. Home Oil 
& Supply Co., 95 Colo. 143, 34 P(2d) 67 (1934). 

157 State v. San Antonio & A. P. R. Co., 32 Texas Civil Appeals 58, 73 
Nd 572 (1903); McFadden v. Alabama Great Southern R. Co., supra note 


158 219 U. S. 498, 31 Sup. Ct. 279, 55 L. ed. 310 (1911). 
159 279 U. S. 95, 49 Sup. Ct. 292, 73 L. ed. 626 (1929). 
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that there was an attempt to tax the oil stored awaiting the accumu- 
lation of a large enough quantity to warrant shipping abroad.’ 

In Eureka Pipe Line Co. v. Hallanan,™ another case involving 
the storage of petroleum oil was held at the junction of the branch 
pipe lines with the main line to await the accumulation of a sufficient 
quantity to make shipment feasible. The Court held that the entire 
movement from the oil wells to the ultimate destination was in the 
course of interstate transportation, basing its conclusion upon the 
theory that the stop at the main line represented a mere mechanical 
incident necessary in order that economical shipment be feasible. 


Stoppage to Unload Part, With Balance of Shipment Going On to 
Its Ultimate Destination 


There has been considerable misapprehension by some courts as 
to the effect of the stoppage of a shipment made from a point out 
of the state before the ultimate destination of all of the goods has 
been reached, to enable part of the shipment to be unloaded, with 
the balance being forwarded to its own ultimate destination.‘** These 
courts have felt that the shipment of the remainder to its ultimate 
destination was a separate intrastate shipment, the interstate move- 
ment having ended upon the consignee’s taking possession of the cars 
to unload them, and that the fact that part only was unloaded at the 
stopping point is immaterial.’** 

This reasoning is the outgrowth of the decision of the United 
State Supreme Court in Gulf, Colorado and Santa Fé Ry. Co. v. 
Texas.** There has been considerable speculation as to the real 
meaning of the decision in that case, with no two courts, or for that 
matter, no two decisions of the Court that rendered them, in agree- 
ment upon the question. It is not essential to analyze, at this point, 
the full and complete meaning of the opinion in the Gulf Ry. Case, 
beyond the immediate problem in hand.’** The Court seems to have 
based its decision on the fact that the contract of carriage as made 
at the inception of the shipment ended the movement at Texarkana, 
and that no act by the shipper, the consignee or any other interested 
party, except the Court, could operate to extend that contract. Hence, 
the movement beyond Texarkana must have been made under a new 
contract, which contract could not have been for interstate carriage. 

160 See supra, note 155. 

161 257 U. S. 265, 42 Sup. Ct. 101, 66 L. ed. 227 (1921). 

162 Acme Cement Plaster Co. v. Chicago and Alton R. Co., 17 I. C. C. 220 
(1909); Galveston, Harrisburg and San Antonio R. Co. v. J. H. Nations 
Meat and Supply Co., 136 S. W. 833 (1911). 


163 See Assumption of Possession by the Consignee, infra, p. 594. 
164 Supra note 150. 


165 See Intention of the Shipper at the Time the Shipment Is Made, supra, 
p. 558; Effect of Billing, supra, p. 568. 
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The controlling authority of the Gulf Ry. Case has been strongly 
urged upon the courts, when cases came before them involving the 
consignees’ taking possession of the goods at some time after the 
state line has been crossed.’ It is to be admitted that there is much 
in the language in the decision of that case that is of doubtful mean- 
ing yet it would seem that there is a limit to the applicability of 
the case as authority. 

Superficially viewed, all cases involving the consignee’s assuming 
possession somewhere en route present similar facts for the court’s 
determination, but resemblance ceases at that point. It is to be 
doubted that the Court in the Gulf Ry. Case intended to lay down 
a general rule concerning the situation where the consignee assumes 
possession of the goods en route. This is amply borne out by a sub- 
sequent statement of the Court in Baltimore & Ohio S. W. R. Co. 
v. Settle,*? when the Court, in referring to the Gulf Ry. Case said, 

“(The Gulf Railway Case is) entirely consistent with 
late decisions of this Court, although some expressions in the opin- 
ion are not.’’?*8 

The Supreme Court of the United States in Western Oil Refining 
Co. v. Lipscomb,’ rejected the contention that the Gulf Ry. Case 
was decisive of the facts there before it, and held that the stopping 
of a car at a point short of the ultimate destination, merely to unload 
part of its load, did not interrupt the interstate character of the entire 
journey to the ultimate destination as far as the oil that was not un- 
loaded was concerned. The Court said, 

“On the contrary, it is a case where the shipper intended from the 
beginning that the transportation should be continued beyond the 
destination originally indicated (for unloading of part of the load) 
and where there is nothing which requires that decisive effect be given 
to the bill of lading. Ordinarily, the question whether particular 
commerce is interstate or intrastate is determined by what is actually 
done and not by any mere billing or plurality of carriers, and where 





166 Railroad Commission of Louisiana v. Texas and Pacific R. Co., 229 U. S. 
336, 33 Sup. Ct. 837, 57 L. ed. 1215 (1913); Railroad Commission of Ohio v. 
Worthington, 225 U. S. 101, 32 Sup. Ct. 653, 55 L. ed. 1004 (1912); Texas 
and New Orleans R. Co. v. Sabine Tram Co., 227 U. S. 111, 33 Sup. Ct. 229, 
57 L. ed. 442 (1913); Batesville, Southwestern R. Co. v. Mims, 111 Miss. 
574, 71 So. 827 (1916); Big Cafion Ranch Co. v. Galveston, Harrisburg & 
San Antonio R. Co., 20 I. C. C. 523 (1911). 

167 260 U. S. 166, 43 Sup. Ct. 28, 67 L. ed. 189 (1922). 

168 See Assumption of Possession by the Consignee, infra, p. 594. 

169 Supra note 148. There the oil company shipped, from out of the state, 
oil in a tank car to fill orders already taken in Columbia and Mount Pleasant, 
Tennessee. The car was billed to Columbia, and part of its contents was 
unloaded there. The remainder of the oil was rebilled to Mount Pleasant, to 
fill the company’s orders at that point. The company maintained no permanent 
storage facilities in Tennessee. 
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commodities are in fact destined from one state to another, a re- 
billing or reshipment en route does not of itself break the continuity 
of the movement or require that any part be classified differently 
from the remainder.” 

From this quotation, the natural conclusion is that a stop made to 
unload part of the shipment, does not, of itself, prevent the remainder 
from being in interstate transportation until it reaches its ultimate 
desination. 


The Effect of Assumption of Possession by the Consignee After In- 
terstate Commerce Has Commenced, and Before the Ultimate 
Destination Is Reached 


It has been felt by some that assumption of possession by the 
consignee at a point before the ultimate destination has been reached, 
after the goods have been in the course of interstate transportation, 
operates automatically to put an end to the interstate character of the 
journey at that point.’*° This assumption is based upon a miscon- 
ception of the meaning of the language of the Court in Gulf, Colo- 
rado & Santa Fé R. Co. v. Texas'™* where the court said that any 
new movement beyond the point specified in the original contract of 
carriage made by the shipper and the carrier must of necessity be in 
intrastate transportation,’** if this new movement did not involve 
crossing state lines. There has been a tendency to view that language 
as meaning that whenever the consignee has taken possession of the 
goods the contract is automatically at an end, and any subsequent 
movement is thus separate and distinct. 

Such an interpretation is felt to be an improper one, as a careful 
analysis of the cases will show. The clearest case possible to refute 
it is the United States Supreme Court’s own opinion in Baltimore 
and Ohio Southwestern Ry. Co. v. Settle.™* There, the consignee 
had arranged with the shipper to have the goods billed to him at 
a point short of the ultimate destination, and they were turned over 
to him at that point pursuant to the billing. The consignee then let 
the goods lay upon a side track, and after some interval, finally had 
them moved to his place of business, the ultimate destination con- 


170 Batesville Southwestern R. Co. v. Mims, supra note 166; Galveston, 
Harrisburg and San Antonio R. Co. v. J. H. Nations Meat and Supply Co.. 
supra note 162; Big Cafion Ranch Co. vy. Galveston, Harrisburg & San 
Antonio R. Co., supra note 166; Texas and Pacific R. Co. v. Taylor, 103 
Texas 367, 126 S. W. 1117 (1910); Augusta Brokerage Co. v. Central of 
Georgia R. Co., 5 Ga. App. 187, 62 S. E. 996 (1908). 

171 Supra, note 150. 

172 Cf. Augusta Brokerage Co. v. Central of Georgia R. Co., supra note 170 
at 997. “The law is not dealing with the intention of the consignee, but solels 
with the relation of the railroad to the freight transported.” 

173 Supra note 167. 
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templated from the beginning. The movement -from the stopping 
point to the ultimate destination took place under a completely new 
billing. It was urged that the Gulf Railway Case was a conclusive 
solution to the question before the Court, on the basis of the super- 
ficial resemblance between the facts of that case and of the Settle 
Case, since in both the consignee had assumed possession of the 
goods and had moved them on to another point within the state. The 
Court held that the entire movement from the original shipping point 
to the ultimate destination, was interstate, and that the assumption 
of possession by the consignee at a point short of the ulimate des- 
ination did not operate to terminate the interstate character of the 
shipment.’* It said of the decision in the Gulf Ry. Case, 

“(It) is entirely consistent with . . . later decisions of this Court, 
although some expressions in the opinion are not.” 

At another point, in the decision of Baltimore and Ohio South- 
western Ry. Co. v. Settle, in commenting upon the general problem 
presented, the Court said: 

“The mere fact that cars received on interstate movement are re- 
shipped by the consignee, after a brief interval, to another point, 
does not, of course, establish an essential continuity of movement to 
the latter point. The reshipment, although immediate, may be an 
independent intrastate movement. The instances are many where 
a local shipment follows quickly upon an interstate shipment, and 
yet is not to be deemed part of it, even though some further shipment 
was contemplated when the original movement began.” 

The same court in Western Oil Refining Co. v. Lipscomb,’™ a 
case involving shipment to one point with partial unloading there, 
and a rebilling of the remainder to the ultimate destination’’® said: 

“Ordinarily, the question whether particular commerce is inter- 
state or intrastate is determined by what is actually done and not by 
any mere billing or plurality of carriers, and where commodities are 
in fact destined from one state to another, a rebilling or reshipment 
en route does not of itself break the continuity of the movement or 
require that any part be classified differently from the remainder.” 

Virtually all recent cases bear out the conclusion that the mere 
assumption of possession by the owner, at some point short of the 
ultimate destination, does not operate, of itself, to terminate the in- 
terstate character of the shipment.’** It is essential that it be so held 


174 Supra note 148. 

175 244 U. S. 346, 37 Sup. Ct. 623, 61 L. ed. 1181 (1917). 

176 Southern Pacific Terminal Co. v. Interstate Commerce Commission, 
supra note 158; Railroad Commission of Ohio v. Worthington, supra note 
166; Texas and New Orleans R. Co. v. Sabine Tram Co., supra note 166; 
Railroad Commission of Louisiana v. Texas & Pacific R. Co. supra note 166: 
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in order that undue emphasis and importance be not given to the 
various incidents involved in the whole transaction.‘ To hold 
otherwise would open the way for great abuse by putting in the 
hands of the shipper the power to determine the character of the 
movement in question, to the manifest disadvantage of the carrier. 
It would enable the shipper to avoid proper regulation by the appro- 
priate federal or state agency.’** The Gulf Ry. Case came up early 
in the history of this type of litigation, so of necessity it cannot be 
expected that the views of the court were as definite as in later 
years. The meaning and importance of the various tests later in use 
to determine the character of transportation was not then appar- 
ent, and the tests themselves were not as crystallized. 

The decision in the Gulf Ry. Case requires classification. In view 
of the statement in Baltimore and Ohio Southwestern Ry. Co. v. 
Settle that the Gulf Ry. Case is consistent with the holding of the 
later decisions of the Court, the requirement of a reéxamination of 
the opinion in Gulf Ry. Case is suggested. The most feasible in- 
terpretation, and the one most consistent with later decisions, is that 
the Court in referring to the contract between the shipper and the 
carrier looked at the facts from the point of view of a contract an- 
alogy. That is, that a rigid contract was entered into at the time 
the shipment was made, and that neither party could vary the 
terms of it. It is to be admitted that the analogy is an awkward 
one that might easily lead to unusual results, and that for this reason 
its use has been abandoned by the court in cases of this type.** By 
referring to the contract entered into at the time the shipment was 
made, the Court apparently meant to say that the contemplation of 
the parties, objectively viewed, was the standard for its decision. 

Careful analysis of the meanings of “contemplation of the parties” 
here, however, will reveal that, considering that a common carrier 
is under a duty to carry goods and cannot legally refuse to do so, 
the thoughts and opinions of the carrier on the matter are unim- 
portant, thus giving the intention of the shipper the controlling 


Cutting v. Florida R. & Navigation Co., 46 Fed. 641 (N. D. Fla. 1891); Gal- 
veston, Harrisburg and San Antonio R. Co. v. Wood-Hagenbarth Cattle Co., 
supra note 149. 

177 See Essential Nature of the Transportation Determines Its Character, 
supra p. 555. 

178 Cf. Werner Sawmill Co. v. Kansas City Southern R. Co., supra note 58. 

179 Cf. New York Central R. Co. v. Mohney, 252 U. S. 152, 157, 40 Sup. Ct. 
287, 64 L. ed. 502 (1920). “The contract which the defendant had with its 
passengers was in writing and was for an intrastate journey and it cannot 
be modified by the purpose of Mohney to continue his journey into another 
state, under a contract of carriage with another carrier . . . or by an intended 
second contract with the defendant in terms which are not disclosed. The 
mental purpose of one of the parties to a written contract cannot change its 
terms.” 
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power. It is to be mentioned that the language of the Court in the 
Gulf Ry. Case on the subject of the effect of the intention of 
the parties where interstate shipments are concerned was the mer- 
est obiter dictum, and very poorly reasoned. The most that can 
be said for the decision is that it is sound insofar as the primary 
ground of the decision is concerned, i.e., the contract between the 
parties, and that it should be confined as authority for later cases 
strictly to that aspect. 


Stoppage for Purpose of Processing, Inspection, Grading and the 
Like 

As a general proposition, it may be said that the stoppage of 
movement of goods short of the ultimate destination, once inter- 
state character has attached, does not prevent the entire movement 
from the point of shipment to the ultimate destination from being 
interstate. The reason for this conclusion is that stops for process- 
ing, inspection, grading, et cetera, do not affect the basic character of 
the shipment, and hence are to be treated like mere mechanical inci- 
dentals of the movement.’®° 

In the leading case on the subject, Southern Pacific Terminal Com- 
pany v. Interstate Commerce Commission,'** the Supreme Court of 
the United States said: 

“ the manufacture or concentration on the wharves of the 


Terminal Company are but incidents . . . in the transshipment 


” 


of the products in export trade 

It is customary, where cotton is shipped to stop the shipment 
at some point en route to compress the cotton, and it is generally 
held that the stop to compress does not affect the character of the 
transportation involved.**? 

One of the earliest cases involving stoppage for processing, grad- 
ing and the like, is The State, Detmold and Cox, Prosecutors, v. 
Engle, Receiver*** There, coal had been unloaded at a dock to 
await transshipment by boat. It was the accepted custom to sort and 
grade it at this point. The state sought to tax the shipments lying 
on the docks, but the Court held that the shipment was in inter- 
state transportation despite the stop for sorting, grading and trans- 
shipment.'* 


180 McFadden v. Alabama Great Southern R. Co., supra note 153. 

181 Supra note 176. 

182 McFadden v. Alabama Great Southern R. Co., supra note 153; State v. 
San Antonio and A. P. R. Co., supra note 157; State v. International & G. 
N. R. Co., 31 Texas Civil Appeals 219, 71 S. W. 994 (1903). 

183 34 N. J. Law 425 (1871). 

184 Also see Central Trust Company of Illinois v. Chicago Rock Island and 
Pacific R. Co., supra note 153; Shellabarger Elevator Co. v. Illinois Central 
R. Co., 278 Ill. 333, 116 N. E. 170 (1917). 


4 
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Perhaps the most interesting situation is that involving the gener- 
ation and transmission of electricity across state lines, where there 
is a transforming of the current en route to the destination. It has 
been strenuously urged that the transforming of the current is 
such a stop as to break the interstate continuity of the movement, and 
hence that the movement after the transforming point was a sepa- 
rate and distinct movement. The courts on more than one occasion 
have seen fit to reject this contention, and to treat the transforming 
of electrical current the same way that they treat a stop for processing 
goods, neither stop having the legal effect of breaking the continuity 
of the journey.*® 

In Public Utilities Commission v. Landon,}** it was held that when 
gas produced out of a state and shipped into it was sold to local dis- 
tributing companies, there was a break in continuity as far as inter- 
state transportation is concerned, despite the fact that there was 
no physical stoppage of the movement of the gas before the ultimate 
consumer was reached. There, the gas moved without interruption, 
from the wells, through the producing company’s mains into those 
of the distributing companies, and from them to the ultimate con- 
sumer, yet the Court found that the legal continuity had been broken 
at some point between the wells and the consumer.’®* It is difficult 
to see how an interruption in the legal continuity could have taken 
place without a physical stoppage of some sort, be it of ever so short 
a duration. The breaking of the continuity of any interstate journey 
is to be found only where facts clearly indicating that result are 
present. In such a situation, it is not permissible to apply the logic 
that “the wish is father to the thought.” 

It is submitted that the result in the Landon Case was based upon 
the supposed necessity of giving the states the right to regulate the 
sale of utility services within the state. It is difficult to see why the 
same end could not be attained by separating, in the judicial mind, 
the transportation of the gas or electricity from the sale of the 
article; thus the regulatory power of the state over the distribution 
of utilities would be preserved, and yet the general tried and true 
theories governing the law of interstate transportation’®* would not 
be disturbed. 


185 Public Utilities Commission of Rhode Island v. Attleboro Steam & 
Electric Co., 273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927); Mill Creek 
Sey (19 Coke Co. v. Public Service Commission of West Virginia, 100 S. E. 

1919). 

186 249 U. S. 236, 39 Sup. Ct. 268, 63 L. ed. 577 (1919). 

187 The court held that when the gas was sold to the distributing companies 
and passed into their pipes at a different pressure, the interstate continuity 


ended. 
188 See Mill Creek Coal & Coke Co. v. Public Service Commission of West 
Virginia, supra note 185. 
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Another type of case warranting special mention is that involving 
the movement of raw materials to a manufacturing plant, with a 
movement from there to the markets. Such a case is Chapman and 
Dewey Land Co. v. Jonesboro, L.C. & E. R. Co2** The rough lum- 
ber was shipped on a local bill of lading to Jonesboro, Arkansas, to 
be manufactured into finished products at a lumber mill. After 
manufacture had taken place, the finished products were shipped to 
be sold to consumers. It is obvious that the stop at Jonesboro 
represented more than one merely for grading or processing. It 
amounted to a real practical ending of the transit of the lumber to 
that point.2 Cases presenting facts similar to the Chapman and 
Dewey Case must be carefully distinguished from those where the 
facts indicate that the object of the stop to process was to make 
transportation of the product easier and more feasible. In the 
latter cases, the primary object is to transport a given product. For 
example, the compression of the cotton in transit is done only for 
convenience in handling and shipping the goods,’** and not as part 
of the independent manufacture of them. 


Stoppage for Owner's Own Benefit 


It is generally to be conceded that where a stop has been made 
in an interstate movement for the benefit of the interests of the 
owner’®? of the goods beyond that of safekeeping and safe carriage, 
any further movement is a separate and distinct one from the 
original one. Such is the doctrine laid down by the Supreme Court 
of the United States. In Champlain Realty Co. v. Town of Brattle- 
boro, the Court said, 

“It (the boom) was only a safety appliance in the course of the 
journey. It was a harbor of refuge from danger to a shipment on 
its way. It was not used by the owner for any beneficial purpose 
of his own except to facilitate the safe delivery of the wood at 
Hinsdale on their final journey already begun. The logs were not 
detained . . . by the owner for his benefit, except to save them 
from destruction in the course of their journey that but for natural 
causes, over which he could exercise no control, would have been 
actually continuous.” *™* 


189 Supra note 153. 

190 See Stop in Movement for Owner’s Own Benefit, infra. 

191 Supra note 182. 

192 “Owner” is used in a broad sense, and is intended to include “shipper” 
and “Consignee.’ 

193 260 U. S. 366, 43 Sup. Ct. 146, 67 L. ed. 309 (1922). There a boom was 
maintained by the company to enable it to hold the logs it floated down the 
river if the water should be so high as to imperil them on their journey to 
their destinaion. 

194 See Delk v. Saint Louis and San Francisco R. Co., 220 U. S. 580, 31 
Sup. Ct. 617, 55 L. ed. 590 (1911). 


. 
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A situation opposite to the above is found in Diamond Match Co. 
v. Ontonagon.’** Here, logs were floated down a river to the state 
line, and there stopped and stored for several seasons, awaiting de- 
mand before a further journey was made. The court held that the 
stop made before the state line was reached prevented interstate 
character from attaching to the first movement. 

Between these two extreme cases, a point must be fixed which 
can act as a fulcrum for future decisions of the courts. Every 
stop that benefits the owner cannot be considered as interrupting 
the character of a journey in view of the holdings in processing, in- 
spection, grading and similar cases, where stops for such purposes are 
generally believed not to break the legal continuity of the ship- 
ment.’® There is no difficulty in according with the Court’s decision 
that a stop to manufacture and completely transform the goods does 
break the legal continuity of the movement to and away from the 
place of manufacture.’** Stops that are strictly for the benefit of the 
owner are usually regarded as breaking the continuity of the move- 
ment. Nor is it difficult to distinguish from the above situation 
those cases where goods are stopped to be transformed in shape, 
size and appearance (retaining their original character, however) for 
the purpose of facilitating further shipment.*** In these cases the 
manufacture produced a change primarily beneficial to the trans- 
portation, while in the former the change is made for reasons totally 
dissociated from any matter of transportation convenience. 

A stop at a point which subsequently appears to have been made 
for the primary purpose of storing the goods to await the sale of 
them is considered to break the legal continuity of the shipment in- 
volved.°° In Carey v. New York Central R. Co.?” grain was 
shipped from out of the state and was stored at Buffalo. Later, it 
was shipped to New York. The New York Court of Appeals, in 
the Carey Case, said,? 

the form (of contract of carriage) is not conclusive if 
there has persisted an intention to move the grain forward in a 


195 188 U. S. 82, 23 Sup. Ct. 266, 47 L. ed. 394 (1903). 

-" Stoppage for Processing, Inspection, Grading and the Like, supra, 
p. £97. 

197 Chapman and Dewey Land Co. v. Jonesboro, L. C. & E. R. Co., supra 
note 153. 

198 Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra 
note 158; Mill Creek Coal & Coke Co. v. Public Service Commission of West 
Virginia, supra note 185. 

199 General Oil Co. v. Crain, supra note 154; Nashville, Chattanooga and 
a R. Co. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 345, 77 L. ed. 730 

200 250 N. Y. 345, 165 N. E. 805 (1929). 

201 [bid at 806. 
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transit substantially continuous, the halt at the elevators being merely 
a convenient step in the process of getting it to its final destination.” 

In the same opinion the Court said, 

“Grain held for storage in the hope of higher prices is no longer 
grain in transit, if the concept of transit is to be confined within 
any reasonable limits.” 

A stop to unload part of a shipment at a point short of the ultimate 
destination is not such an incident as will operate to prevent the re- 
mainder of the shipment from being in interstate transportation from 
the original shipping point to the ultimate destination as is shown 
by Western Oil Ref. Co. v. Lipscomb, it being felt, apparently, 
that the movement of the balance of the shipment suffered no greater 
stop than it might for any mechanical incident of the transporta- 
tion.** 

One of the most interesting of the cases involving stoppages in 
transit is Kelley v. Rhoads,?°> where sheep were driven across Wyo- 
ming on their way to Pine Bluffs Station in Nebraska from a point 
in Utah. Wyoming, in attempting to tax the sheep, claimed that 
the fact that the sheep stopped to graze along the way effectively 
prevented the shipment from being in interstate transportation. 

The Supreme Court of the United States, however, not being 
impressed with the contention, held the sheep were not taxable since 
they had been in the course of interstate transportation during their 
presence in Wyoming.*® It reasoned, and rightly so, that there was 
no stoppage of the movement for the owner’s benefit. The owner’s 
intention was to get the sheep to market as rapidly as was feasible, 
and not to graze the sheep for the independent advantage of fat- 
tening them. The Court held that the interstate movement, once 
having begun, was not interrupted by the stopping of the sheep 
in their natural quest for sustenance, en route. In other words, 
the Court considered that the grazing was merely a mechanical 
incident in the movement of the sheep.* 

In conclusion, it might be said that the courts have drawn a line 
of demarcation between cases where the stop is obviously for the 
owner’s own benefit, and the more controversial cases where it is 


202 Ibid at 807. 

203 Supra note 148; See Stop to Unload Part, supra p. 592. 

204 See Gehan v. New York Central R. Co., 205 App. Div. 554, 199 N. Y. S. 
847 (1923). 

205 188 U. S. 1, 23 Sup. Ct. 259, 47 L. ed. 359 (1903). 

206 Cf, The Effect upon Ownership of the Goods or the Means of Trans- 
portation upon the Character of the Movement, infra, p. 644. 


oa Cf. The Daniel Ball v. United States, 10 Wall. 557, 19 L. ed. 999 (U. S., 
ps 
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an incident beneficial to the further movement of the goods to their 
ultimate destination.?® 


Stoppage as a Mechanical Incident of an Otherwise Continuous 
Journey 


It is the exception, rather than the rule, that shipments in in- 
terstate transportation move from the point where shipment was 
made to their ultimate destination without a physical stop in the 
movement having taken place. Only in the shortest of such journeys 
is such a situation reasonably within the realm of possibility. Stops 
range from the practically momentary ones that amount to virtually 
no more than a slackening of speed on the part of the carrier to 
those where a considerable time may intervene before movement 
again commences. It is axiomatic that the purpose of the various 
stops are dissimilar. Some are mere halts in the physical movement, 
caused by the operating necessities of the carrier while others are 
for the purpose of transshipment and the like. Some are for the 
purpose of providing an opportunity to treat with the goods in 
some particular way. Yet, all of these various kinds of stops may 
be denominated as mechanical incidents in the general movement 
of the goods in interstate transportation. 


The length of time that the movement stopped does not in any re- 
spect constitute an element to be considered in determining whether 
the stop is to be classified as a mechanical one primarily, or as one 
breaking the legal continuity of the interstate movement.” The 
reason for such a holding is that the quality of the stop, that is, its 
essential reason and purpose, should properly determine its signifi- 
cance, and not the length of its duration. The length of a particular 
stop is extremely likely to be a matter of sheerest accident in so far 
as the particular shipment is concerned; and since it may be fre- 
quently determined by factors completely dissociated from the 
transportation in question, it is not expedient to use the length of 
the stop as, in any respect, determinative of the character involved. 


208 See Stoppage as a Mechanical Incident of an Otherwise Continuous 
Journey, infra. 

209 Carson Petroleum Co. v. Vial, supra note 159. (Gasoline moved to port 
and stored there to await accumulation of sufficient quantity); Eureka Pipe 
Line Co. v. Hallanan, supra note 161 (oil stored at junction of branch pipe 
line with main pipe line to await running). In Gehan v. New York Central 
R. Co., supra note 204, a car originated in Pennsylvania and was destined for 
East Buffalo, New York. It was held over for two weeks at Lyon, New 
York. Interstate transportation was not broken. In Jones v. Missouri Pacific 
R. Co., 48 S. W. (2d) 123 (1932) cert. den., 287 U. S. 610, 53 Sup. Ct. 13, 
77 L. ed. 530 (1932), ties were shipped from out of the state, and remained 
in the yards for two days. The cars were then moved to a switch track for 
unloading. Interstate character continued beyond the original stop in the yards. 
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Wherever the stop was made solely because of the operating ne- 
cessities of the carrier, it cannot be properly said that the stop 
was other than a mechanical incident in the transportation.**° If 
the stop was made to enable the carrier to pass the car on to a 
succeeding carrier who was to deliver the shipment to its ultimate 
destination, it is not to be considered as other than a mechanical 
one in so far as the shipment itself is concerned. In Baer Brothers 
Mercantile Co. v. Denver & Rio Grande R. Co.,”* the Supreme 
Court of the United States said: 

“But while there was no through-rate and no through-route there 
was in fact, a through shipment from Saint Louis, Missouri, to 
Leadville, Colorado. Its interstate character could not be destroyed 
by ignoring the points of origin and destination, separating the rate 
into its component parts and by charging local rates and issuing 
local waybills, attempting to convert an interestate shipment to in- 
trastate transportation.” 

Earlier, the same Court in Norfolk & Western R. Co. v. Pennsyl- 
vania,*** a case where the levying of a tax upon foreign corporations 
was protested, said: 

x any one of the roads forming a part of, or constituting 
a link in, that throughline (from Pennsylvania out of the state) is 
engaged in interstate commerce .. .” 

From these cases it can be seen that the fact that goods from out 
of the state travel over the lines of more than one railroad company 
does not affect their interstate character. 

Oftentimes, different methods of transportation are used in carry- 
ing the goods from the point of shipment to the ultimate destination. 
It was settled early in the history of modern transportation law 
that the basic character of the entire journey is not affected by 
transshipment involving the unloading and reloading of the goods. 
Whether the carriers involved have any sort of joint arrangement 
for handling such movements is immaterial. In an early case, The 
Daniel Ball vy. The United States,?"* the Supreme Court of the United 
States authoritatively settled the question. There, it said: 

“The fact that several and independent agencies are employed 
in transporting the commodity, some acting entirely in one State, 
and some acting through two or more States, does in no respect af- 
fect the character of the transaction.” 

It has been suggested that a change in the carriage from one 


type of carrier to another should operate to break the legal con- 


210 Eureka Pipe Line Co. v. Hallanan, supra note 161. 

211 Supra note 152 at 490. 

212 136 U. S. 114, 119, 10 Sup. Ct. 958, 34 L. ed. 394 (1890). 
213 Supra note 207 at 565. 
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tinuity involved. Cases where goods are shipped by rail to a port 
to be transhipped to a domestic or foreign port are chief among 
cases presenting that problem. It has been uniformly held, how- 
ever, that the shipments to the port are a part of interstate trans- 
portation despite such a factor as local billing.*** In Railroad Com- 
mission of Louisiana v. Texas & Pacific R. Co.,** the Court reviewed 
the previously decided cases, and said: 

“The principle enunciated in the cases was that it is the essential 
character of the commerce, not the accident of local or through 
bills of lading, which determine Federal or state control over it. 
And it takes character as interstate or foreign commerce when it is 
actually started in the course of transportation to another state or 
to a foreign country.” 

“Where a stop is made for the purpose of permitting the goods 
to be processed in some manner so as to fit them more properly for 
the remainder of their journey, it has been strenuously argued 
that the stop prevented the movement from being interstate from 
the original shipping point to the ultimate destination. Such stops do 
not, in fact, have that effect. It is to be insisted upon, however, that 
the purpose of the stop be primarily to further convenient shipment 
of the goods, and not for the purpose of allowing the shipper, the 
consignee, or their respective agents, to treat the goods in some man- 
ner totally unrelated to the transportation of them. The latter re- 
quirement has been qualified to the extent that stoppage to sort and 
to grade, has been held to be of such character as not to break the 
legal continuity of the interstate transportation.*** Such a qualifi- 
cation is definitely an exception to the general principle that if the 
stop be for the owner’s own benefit the interstate transportation is 
broken.”** The only possible explanation is that it is felt that it 
would represent a hardship upon the shipper if grading and sorting 
en route broke the interstate character of the shipment. Grading 
and sorting cannot be considered to be advantageous to the shipper 
independent of the transportation. Nor is it logical to conclude 
that grading and sorting primarily aid the transportation. 


214 Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra 
note 158; Railroad Commission of Ohio v. Worthington, supra note 166; 
Texas and New Orleans R. Co. v. Sabine Tram Co., supra note 166; Chandler 
v. Pennsylvania R. Co., 11 F. (2d) 39 (C. C. A. 4th, 1926) ; Houston Direct 
Navigation Co. v. Insurance Company of North America, 89 Texas 1, 32 S. W. 
0) Klopstock & Co. v. United Fruit Co., 171 La. 296, 131 So. 25 

215 Supra note 166 at 341. 


216 The State, Detmold & Cox, Prosecutors, v. Engle, Receiver, supra note 
183; Shellabarger Elevator Co. v. Illinois Central R. Co., supra note 184. 


217 See Stoppage for Owner’s Own Benefit, supra p. 599. 
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The leading case on the subject of processing and manufacture 
chiefly for the purpose of fitting the goods for more convenient 
transportation and handling is Southern Pacific Terminal Co. v. 
Interstate Commerce Commission.”** There, cotton seed was un- 
loaded from railroad cars and concentrated for shipment abroad. 
The Court said: 

ai the manufacture or concentration on the wharves of 
the Terminal Company are but incidents . . . in the trans- 
shipment of the products in export trade 


Stoppage With the Intention to Change Deliberately the Character 
of the Transportation 


The question whether a shipper could secure the advantages in- 
cident to a change in the character of the transportation from in- 
terstate to intrastate, by stoppages of various sorts that make the 
incidents of the second movement appear to be intrastate, has been 
definitely settled by the courts. There are two possible approaches 
to the problem. One is that the incidents as changed cannot prop- 
erly be said to affect the character of the transportation,”*® and the 
other lays emphasis on the fact that the presence of bad faith on 
the part of the shipper in trying artificially to produce a result that 
would not otherwise occur,”*° cannot affect the character of the 
movement. Essentially, the latter approach amounts to no more 
than saying that the shipment was in fact interstate beyond the 
point of the stop involved, as determined by means of the intention 
test.*** 

The Supreme Court of the United States in Baltimore and Ohio 
Southwestern R. Co. v. Settle?*® said, 

“The defendant Clephane admitted at the trial that it was intended 
from the beginning that the cars should go to Madisonville; and 
this fact was assumed in the instructions complained of. In other 


218 Supra note 158 at 526. 


219 Porter v. Saint Louis Southwestern R. Co., 78 Ark. 182, 95 S. W. 453 
(1906). 


220In the Matter of Pipe Lines, 24 I. C. C. 1 (1912); Cf. Traffic Depart- 
ment, Goldsboro Chamber of Commerce v. Atlantic Coast Line R. Co., 
I. C. C. 315 (1924). “While our decision might be different in a case where 
it appeared that goods intended only for transportation to interior points were 
stored at the port for the purpose of defeating application of the interstate 
rates, no question of bad faith in storing the shipments is raised in the instant 
proceeding. .. .” 


221 See Essential Elements Determine the Character of the Transportation, 
supra p. 555. 


222 


222 Supra note 167. There lumber was shipped in from the South billed to: 
the consignee at Oakley station in Cincinnati. He took possession of the car 
there and rebilled it to Madisonville station, also in Cincinnati, the originally 
contemplated destination. 
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words, Madisonville was at all times the destination of the cars; 
Oakley was to be merely an intermediate stopping place; and the 
original intention persisted in was carried out. That the inter- 
state journey might end at Oakley was never more than a possibility. 
Under these circumstances, the intention as it was carried out de- 
termined, as a matter of law, the essential nature of the move- 
ments, and hence that the movement through to Madisonville was 
an interstate shipment.” 

It is established beyond reasonable question by the Settle Case 
and others*** that it will not avail a shipper to attempt to change the 
character of the transportation by stops made for that purpose alone, 
or by other questionable devices, and that the only way there can 
be an interruption of the interstate character is to interrupt it in 
fact. Essential elements control and the result is more or less a 
mechanical proposition. If the journey is basically interstate, it 
is that, and no superficial juggling to make it appear to be other- 
wise can change its basic nature. Interstate character is a conse- 
quence that the law attaches to certain basic facts. An individual 
is powerless to affect the nature of a shipment once it is made, until 
it reaches its ultimate destination. 

In passenger transportation, the rule is not as clearly defined but 
it is felt that the same reasoning as applied in the freight cases 
should apply here. In Jnter-City Coach Co. v. Atwood*™* the Court 
said, 

“It has never been held, and we believe never intended, that a 
mere fiction of interstate commerce may be availed of as to deprive 
a state of its power to enforce sound regulation of the use of its 
highways in intrastate commerce.” 

Such a statement clearly indicates the view taken to the effect 
that an operator of a passenger run cannot convert an intrastate 
journey into an interstate one merely by crossing the state line, 
nor can he avoid intrastate rates by selling tickets to points in a 
neighboring state when the entire trip is logically in one state. The 
contention that if the tickets sold called for a trip to a point be- 


223 Cutting v. Florida Railroad & Navigation Co., supra note 176; In the 
Matter of Pipe Lines, supra note 220; Kanotex Refining Co. v. Atchison, 
Topeka and Santa Fe R. Co., 34 I. C. C. 271 (1915), State v. Gulf, C. & S. F. 
R. Co., 44 S. W. 542 (1898); State v. Southern Kansas R. Co. of Texas, 49 
S. W. 252 (1899); Porter v. St. Louis Southwestern R. Co., supra note 219. 


22421 F. (2d) 83 (R. I. 1927) appeal dismissed; 278 U. S. 663, 49 Sup. Ct. 
78, 73 L. ed. 569 (1928). There the Company was refused a permit to operate 
between Providence and Attleboro, Massachusetts. The Public Utilities Com- 
mission claimed that the operation that the Company contemplated was not 
bona fide interstate operation, but was only a subterfuge, and that the real 
——— contemplated was between Providence and Woonsocket, Rhode 

sland. 
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yond the state line, the transportation must of necessity be inter- 
state in character was specifically disposed of by the Supreme Court 
of the United States in Sprout v. City of South Bend.*** There the 
Court said: 

“The legal character of this suburban bus traffic was not affected 
by the device of requiring the payment of a fare fixed for some 
Michigan point, or by Sprout professing that he sought only pas- 
sengers destined to that state. The actual facts govern. For this 
purpose, the destination intended by the passenger when he begins 
his journey, and known to the carrier, determines the character of 
the commerce.” 


Stoppage for Inspection by Purchaser 


Where a shipment has been made with a provision in the contract 
between the buyer and the seller that the buyer need not accept the 
shipment if it does not meet his expectations upon inspection, the 
shipment is not considered to be in interstate transportation until 
after the acceptance of it by the buyer.?*° It has been urged upon the 
courts that the fact that a stop is made to allow inspection of the 
goods by the buyer does not operate to prevent the entire journey 
from the original shipping point to the ultimate destination from 
being interstate in character.**’ This contention is easily met by in- 
quiring as to the intention of the shipper at the time the shipment was 
made. The requirements of the intention test to the effect that a 
clearly formulated and absolute intention to ship out of the state 
is necessary in order that a shipment be held to be interstate is 
obviously not met,?** and a more indefinite intention, under which 
heading a conditional one may readily be included, will not suffice. 
This is amply illustrated by the decision in Southern Pacific Co. v. 
Arizona.**® A traveling show started from a point in Texas and was 
carried to Tucson, Arizona. It played there for a week, and re- 
quested the railroad to carry it to Phoenix at a special state rate. 
The railroad refused to do so and insisted upon the interstate 


2253 277 U. S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928). 

226 Qats were shipped from Holloway, Minnesota to Duluth. While in 
transit the consignees received an order to supply a carload of oats to a buyer 
with elevators at Duluth and at Superior, Wisconsin. The buyer was to be 
allowed to inspect the oats before he accepted them. The consignee decided 
to give the buyer the Holloway car if it was satisfactory upon inspection. The 
buyer accepted the car and requested that it be delivered to Superior. The 
movement from Holloway to Duluth was intrastate in character, and only the 
journey from Duluth to Superior was interstate. Becher-Bartlett-Lockerby 
Co. v. Northern Pacific R. Co., 158 Minn. 77, 197 N. W. 103 (1924). 

*27 Brunner v. Mobile-Guliport Lumber Co., 188 Ala. 248, 66 So. 438 (1914). 

“28 See Intention of the Shipper at the Time Shipment Is Made, supra p. 558. 

229 249 U. S. 472, 39 Sup. Ct. 313, 63 L. ed. 713 (1919). 
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rate, claiming that the entire journey to Phoenix, at least would 
be interstate in character. The Supreme Court of the United States 
held that the intention of the owners of the show to move it on 
to Phoenix and other Arizona points at some future time did not 
make the journey to those points interstate. Southern Pacific Co. v. 
Arizona presents a stronger case on the facts for calling the entire 
journey interstate than do cases where movement was made to an 
inspection point out of the state with movement on to the buyer’s 
plant within that state. In the Arizona Case the intention to move 
the troupe was unconditional, even if indefinite, while in the in- 
spection cases the intention to ship the goods on is conditional as 
well as indefinite. 


Contract Between the Parties as Showing the Significance of the 
Stoppage 


When interstate character has attached to a movement and there 
is a subsequent stoppage of that movement, it is necessary to deter- 
mine whether the stop was made as a mere mechanical incident in the 
transportation of the goods or for some independent purpose of the 
owner of the goods.**° 

The quickest and easiest way, and the way least likely to produce 
an erroneous result is to look to the contract between the parties 
under which the goods were shipped, if there is such a contract exist- 
ing in the particular case. It is apparent that if goods are shipped 
pursuant to a contract, and then stopped at some point short of the 
destination set forth in the contract, and without relation to the pur- 
poses for which the contract was made, the stop is to be considered 
as a mere mechanical incident in the movement.**? Fundamentally, 
the contract controls the movement from the original shipping point 
to the ultimate destination, and hence, of course, governs the signifi- 
cance of stops en route to the destination so set. 

In every case involving goods for export there is a stop,?** and 
in virtually every case the movement from the beginning was under 


230 Champlain Realty Co. v. Town of Brattleboro, supra note 193. 


231 United States v. Erie R. Co., 280 U. S. 98, 50 Sup. Ct. 51, 74 L. ed. 187 
(1929). There a broker in New York acted for foreign pulp mills. When 
orders were received by him, he cabled abroad and the pulp was shipped, con- 
signed to him. Shipments were made only upon receipt of the orders abroad. 
Upon the arrival of the pulp at New York, it was moved by rail to the pur- 
chaser on a local bill of lading. The Court said, at p. 101: “But the nature 
of the shipment is not dependent upon the question when or to whom the title 
passes. ... It is determined by the essential character of the commerce.” 
Cf. Hughes Brothers Lumber Co. v. State of Minnesota, 272 U. S. 469, 47 
Sup. Ct. 170, 71 L. ed. 359 (1926). 


282 Southern Pacific Terminal Co. v. Interstate Commerce, supra note 158; 
Railroad Commission of Louisiana v. Texas and Pacific R. Co., supra note 166; 
Texas and New Orleans R. Co. v. Sabine Tram Co., supra note 166. 
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a contract to sell abroad.*** The stop assumes significance only in re- 
lation to the contract under which the goods are being sold.*** If 
the contract called for delivery to a buyer abroad in a particular 
case, it logically cannot be said that the stop at the transshipping 
point was other than a mechanical incident in the transportation. 
The language used by the courts in such cases reads that the move- 
ment abroad was intended to be continuous,?** but it is felt that fun- 
damentally such a conclusion is merely a restatement of the propo- 
sition that the contract under which the shipment is made indicates 
a continuous movement. 


Empty Cars 


The principles and standards governing the interpretation of the 
effect of stops in the movement of freight, once it has begun to 
move in interstate transportation, are applicable to stops made by 
empty freight-cars, once they have commenced to move in inter- 
state transportation.*** 


Stops Made by Passengers 


The law governing the effect of stops on trips made by passengers 
is not as clearly formulated as in the case of the transportation of 
freight. For example, it is fairly well settled that the intention of 
the shipper at the time the shipment was made is likely to be of 
determinative force,?** but it is by no means clear as to effect of the 
intention of a passenger in the equivalent situation.*** In spite of 
this, it is possible to lay down certain general principles that govern 
stops made by passengers once an interstate journey has been com- 
menced. 


It is well settled that the mere form of the passenger’s ticket will 
not determine the character of the transportation. In Sprout v. 
City of South Bend*** the Court said: 


“The legal character of this suburban bus traffic was not affected 
by the device of requiring the payment of a fare fixed for some 


233 Supra note 214; McFaddin Rice Milling Co. v. Texas and New Orleans 
R. Co., 277 S. W. 191 (1925). 


234 Cf, Pennsylvania R. Co. v. Mitchell Coal & Coke Co., 238 U. S. 251, 35 
Sup. Ct. 787, 59 L. ed. 1293 (1915) (Absence of a contract). 

285 Klopstock & Co. v. United Fruit Co., supra note 214; Houston Direct 
Navigation Co. v. Insurance Company of North America, supra note 214. 

236 Gulf and S. I. R. Co. v. Curtis, 146 Miss. 630, 113 So. 195 (1927); cert. 
den. 275 U. S. 540, 48 Sup. Ct. 36, 72 L. ed. 414 (1927). 

237 See Intention of the Shipper at the Time Shipment Is Made, supra p. 568. 

238 bid. 


239 Supra note 225. 
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Michigan point or by Sprout professing that he sought only pas- 
sengers destined to that state.” **° 

In that case the attempt was to convert that which should properly 
be intrastate transportation into interstate transportation, but there 
is no reason to doubt that the same principle would be applicable 
if the attempt was to convert interstate travel into intrastate travel. 
Undoubtedly, as soon as federal regulation of bus lines becomes 
more positive, events will follow a cycle similar to that pursued in 
freight cases to avoid the effects of the regulation.*** 

There have been cases, however, which appear to have specifically 
adopted the view, as a practical matter, that the form of the ticket 
determines the character of the transportation. Principal among these 
are New York Central R. Co. v. Mohney*? and Kurtz v. Pennsyl- 
vania Co.*** In both cases the intention of the passenger was 
rejected as having no bearing upon the problem, and the journey 
as shown by the tickets, or as the Court in the Mohney Case put it, 
by the “contract of carriage” *** is deemed to be controlling. 

There are, however, many cases where the courts have proceeded 
along what appears to be proper lines. Where a passenger bound for 
a point out of the state was traveling on a train moving only within 
the state to a junction within the state, at which point he was to 
change for an interstate train, he was held to be an interstate pas- 
senger for the entire journey from the starting point to his desti- 
nation*® The effect of the holding here is that the fact that the 
passenger was destined to stop and change trains did not operate 
to make what was otherwise an entire interstate journey into an 
intrastate one to the junction point. 

Along the same lines are the so-called mileage book cases, where 
the passenger owned a mileage book good for transportation within 
the state, and attempted to use it to pay part of the fare of a journey 
to a point outside of the state, by the simple expedient of riding to 
a point near the state line, then alighting and buying a ticket from 
that point to his ultimate destination. Typical of these cases is 


240 Bus lines crossed over into New Hampshire from Massachusetts. Most 
of the passengers were carried between Boston and Lowell, Massachusetts. 
The tickets showed as destination points in New Hampshire. The form of 
the tickets does not affect the character of the transportation. Boston & 
Maine R. Co. v. Cate, 254 Mass. 248, 150 N. E. 210 (1926). 

241 See Stoppage with the Intention to Deliberately Change the Character 
of the Transportation, supra p. 605. 


242 Supra note 179. 
24316 I. C. C. 410 (1909). 
244 Infra, 


245 Washington. Baltimore and Annapolis Electric R. Co. v. Waller, 289 
Fed. 598 (App. D. C. 1923). 
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Illinois Central R. Co. v. Holman.*** The Mississippi Court held 
that the entire journey was interstate.*7 In Nast v. San Antonio 
U. & A. Ry. Co.,?*8 a case involving the movement to a point on 
one ticket and the purchase of another ticket for the balance of the 
journey, the Court said: 

“The buying of another ticket at San Antonio and the rechecking 
of the trunks was merely an incident of the continuous journey from 
Pittsburgh to San Diego, and in no manner changed the character of 
the transaction.” 

To the same effect is Bush v. Bremmer,?*® which involved the 
issuance of a pass good within the state and the attempted use of it 
as part of a journey to a point outside of the state. 

Standing against these cases are principally the decision of the 
Supreme Court of the United States in New York Central R. Co. 
v. Mohney,?*° and that of the Interstate Commerce Commission in 
Kurtz v. Pennsylvania R. Co.**' Both cases seem to have proceeded 
along a contrast analogy, with little realization of the import of the 
decisions as far as transportation was concerned. Clearly indicative 
of the Court’s attitude on the whole question is the following state- 
ment from the decision in the Mohney Case:?*? 

“The contract which the defendant had with its passenger was in 
writing and was for an intrastate journey and it cannot be modified 
by the purpose of Mohney to continue his journey into another state 
under a contract of carriage with another carrier . . . or by an in- 
tended second contract with the defendant in terms which are not 
disclosed. The mental purpose of one of the parties to a written 
contract cannot change its terms.” 

It would appear that the Court entirely rejected the intention of 
the passenger as an aid in determining the character of the transpor- 
tation. Earlier, the Interstate Commerce Commission in the Kurtz 
Case had rejected specifically the use of the intention of the passenger 


246 106 Miss. 449, 64 So. 7 (1914). There, a passenger boarded a train in 
Mississippi, for Memphis, Tennessee. He had a mileage book in his possession 
which was marked as not good for any part of an interstate journey. He asked 
the conductor to take out mileage to the station nearest the state line. The 
passenger alighted at that station and bought a ticket for from there to 
Memphis. The conductor demanded cash fare for the entire trip, and upon 
the passenger’s refusal to pay it, ejected him from the train. The entire 
journey, from the starting point to Memphis was pronounced to be interstate 
in character. 

247 Also Missouri, Kansas and Texas R. Co. v. Ashinger, 63 Okla. 120, 162 
Pac. 814 (1916). 

248 261 S. W. 1011, 1012 (1924). 

249 36 F. (2d) 189 (C. C. A. 8th, 1929). 

250 Supra note 179. 

251 Supra note 243. 

252 Supra note 179 at 157. 
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as determinative of the transportation. So unrealistic was the atti- 
tude of the Commission in the Kurtz Case that it actually said :?* 


“ce 


. not the intent of the parties but the actual transaction must 
be regarded (citing Gulf C. & S. F. R. Co. v. Texas).” 


It is apparent that the Commission felt that a passenger was per- 
fectly within his rights when he bought a series of tickets in order 
to arrive at his ultimate destination with some of the railroad’s justly 
earned fares in his pocket. 

It is submitted that the decision in the [Illinois Central R. Co. v. 
Holman, and in other cases decided along similar lines, is the only 
logical way to handle the problem. The presence of interstate char- 
acter of a journey should be determined by the essentials involved 
and should not be affected by any action of the passenger arbitrarily 
to change it for his own benefit. 


av. 
WHEN INTERSTATE TRANSPORTATION ENDS 


The point at which interstate transportation ends must in many 
cases be determined in order that it be known as to whether federal 
or state jurisdiction and statutes are to apply in the particular sit- 
uation. 


As a general statement of the principle applicable it may be said 
that interstate transportation ends upon delivery of the goods to the 
consignee at the ultimate destination. In Geraghty v. Lehigh Valley 
R. Co.,?** the Court said: 


“Interstate movement ceases when cars reach their destination and 
are merely awaiting discharge by the consignee. . . .”**° 


There is comparative unanimity among the cases as to the action 
that is necessary, on the part of the consignee, before it can be said 
that the interstate transportation has ended. The quotation from 
Geraghty v. Lehigh R. Co., above, presents what appears to be the 
soundest general rule for all occasions and types of cases. Courts, 
as various situations are presented to them for decision, tend to 
designate the place at which the goods have been delivered to the 
consignee as the termination of the interstate journey. For instance, 


253 Supra note 243 at 413. 
25470 F. (2d) 300, 302 (C. C. A. 2d, 1934). 


255“ | . the general principle is that goods moving in interstate commerce 
cease to be such commerce only after delivery. ...”’ Heyman v. Southern R. 
Co., 203 U. S. 270, 276, 27 Sup. Ct. 104, 51 L. ed. 178 (1906); “When a com- 
modity is brought to its destination, for use or trade, it becomes a part of the 
mass of property of the state.” United States v. Roggles, 9 F. Supp. 857, 858 
(E. D. Mo., 1935). 
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in Boyden v. United States,*** a case involving a criminal charge for 
obtaining, by fraud, a carload of goods moving in interstate trans- 
portation, the Court said: 

“. .. when a shipper delivers his goods to a carrier on a contract 
for carriage and delivery to a designated consignee in another state 
the goods remain under the protection of federal statutes regulating 
interstate commerce until they are lawfully surrendered to the con- 
signee or assignee.” 

In Covington Stock Yards Co, v. Keith,?** a civil case, the Court 
said: 

“The transportation of live stock begins with their delivery to the 
carrier to be loaded upon its cars, and ends only after the stock is 
unloaded and delivered, or offered to be delivered, to the con- 
signee... .” 

The differences in the decisions in the two types of cases are in 
language only, as can readily be seen. 

It will be noted that the Courts mention lawful delivery and offer 
of delivery as requisites in order that it be found that the interstate 
shipment had terminated at that point. It is generally considered 
that the end of the physical journey must have been reached and that 
the goods must have been placed at the disposal of the consignee.?** 
A very interesting case on the requirement that the goods must be 
delivered to the ultimate destination before it can be said that inter- 
state transportation has ended is McNeill v. Southern Ry. Co.?*® 
In this case, there had been a dispute between the consignee and the 
carrier concerning the payment of past demurrage. Upon the ar- 
rival of the shipment here in question, the carrier refused to switch 
the cars onto the consignee’s sidings but placed them upon a team 
track and notified the consignee. The Supreme Court of the United 
States held that interstate transportation had not ceased and that 
hence the State regulatory body was without power in the premises. 
The Court reasoned that the journey was properly to end at the 
consignee’s plant, and at no point short of it, and that until that 


256 275 Fed. 16, 18 (C. C. A. 4th, 1921). There, an indictment was brought 
against the defendant for obtaining by fraud, a carload of goods alleged to have 
been in interstate transportation. The car had been shipped to Charleston 
under an order-notify bill of lading, and had been turned over to the Terminal 
Company at the town where the goods were to be delivered. The Terminal 
Company had placed the car upon the defendant’s siding. The defendant 
claimed that anything done beyond that, in point of time, was done under state 
law. The Court held that the interstate transportation of the goods had not 
legally ended. 

257 139 U. S. 128, 136, 11 Sup. Ct. 461, 35 L. ed. 73 (1891). 

258 Covington Stock Yards Co. v. Keith, ibid; Boyd v. The United States, 
supra note 256; Geraghty v. Lehigh Valley R. Co., supra note 254. 

259 202 U. S. 543, 27 Sup. Ct. 174, 51 L. ed. 310 (1906); Cole v. Northern 
Pacific R. Co., 43 Idaho 482, 252 Pac. 406 (1927). 

5 
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point was reached the goods must remain in interstate transporta- 
tion. 

It is equally important, for the purpose here, that the goods be 
turned over to the consignee, and not merely remain at a freight 
depot,?*° or upon a siding.*** In State of Maine v. Intoxicating 
Liquors, Grand Trunk R. Co., Claimant,?* liquor was in a freight 
car upon a team track when it was seized. The Court held that the 
liquor was in interstate transportation until it was delivered to the 
consignee. The freight house was the place contemplated by the 
parties as the place for delivery, in absence of else, and since the 
liquor had not been unloaded into it, it could not be properly found 
that there was delivery to the consignee.”* 

The unloading and storing of goods at the ultimate destination 
definitely takes the goods out of the course of interstate transporta- 
tion. In so deciding, the Court in United States v. Roggles,*** said: 

“When a commodity is brought to its destination, for use or trade, 
it becomes a part of the mass of property of the state... .” 

There can be little doubt that the storing of the goods at the 
ultimate destination should be held to be beyond the scope of inter- 
state transportation and within the jurisdiction of the state for tax 
and other purposes.*®° 

Where a loaded car destined for the consignee’s plant has been 
halted on a siding near to that point, and there awaits delivery under 
an arrangement between the carrier and the consignee, the goods 
remain in the course of interstate transportation. The Supreme 
Court of the United States in Texas Co. v. Brown*® said: 

“Ordinarily unless a loaded car be used for indefinite storage, or 
as a distributing tank for local sales, it remains in interstate com- 
merce until unloaded.” 


260 State of Maine v. Intoxicating Liquors, Grand Trunk R. of Canada, 
Claimant, 102 Me. 206, 66 Atl. 393 (1906); Same v. Same, 106 Me. 138, 76 
Atl. 265 (1909). 

261 Texas Co. v. Brown, 258 U. S. 466, 42:Sup. Ct. 375, 66 L. ed. 721 
(1922); Boyd v. The United States, supra note 256. 

262 102 Me. 205, 66 Atl. 393 (1906). 

263 Liquor was shipped into South Carolina from Georgia. It was seized 
at the freight depot before delivery to the consignee had been made. Interstate 
transportation had not ended at the time of the seizure. Heyman v. Southern 
R. Co., supra note 255. 

264 Supra note 255. 

265 Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. ed. 257 (1885) 
(Coal was shipped from Pennsylvania to New Orleans to be sold there) ; 
General Oil Co. v. Crain, 209 U. S. 211, 28 Sup. Ct. 475, 52 L. ed. 754 (1908) 
(Oil was shipped into the state and was stored to await local sale); Cf. Nash- 
ville, Chattanooga and St. Louis R. Co. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 
345, 77 L. ed. 730 (1933) (Gasoline was moved into a state from outside and 
stored there by the carrier for its own use). 

266 Supra note 261 at 477. 
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There is no presumption that the car, having been halted on a side 
track at the town indicated as the destination, ceases to be in inter- 
state transportation at that point. In Texas Co. v. Brown,*** the 
Court said: 

“The mere fact that a loaded tank car has been halted upon a 
siding . . . does not, under the course of business here shown, amount 
to a ‘coming to rest within the state’ authorizing state taxation.” 

Care must be taken to distinguish situations where the facts indi- 
cate that delivery of the goods has been made, even though there is 
a subsequent movement of the cars to other points for unloading, 
from situations where the facts indicate that the ultimate destination 
has not been reached. In the latter, the goods, even though in 
temporary storage on the cars, are still in interstate transporta- 
tion,”** while in the former they patently are not. 

Concerning such cases, the Court in Geraghty v. Lehigh Valley 
R. Co.,?®® said: 

“Interstate movement ceases when cars reach their destination and 
are merely awaiting discharge by the consignee, even though they 
must be moved again to get to the place of discharge.” 

The famous Harrington?”® and Barlow" cases are of this latter 
type. In the Harrington case, an employee was injured while en- 
gaged in moving cars to an unloading chute, from a storage track 
where they had been placed after an interstate trip. The Court 
found that the interstate movement had ended, and that hence the 
Federal Employers Liability Act was not applicable. The facts in 
the Barlow case are very similar. The Harrington case is the earlier 
one of the two, and the controlling authority on the subject.?*? 

Cases where goods have been carried into a harbor and trans- 
ferred to lighters to be carried ashore warrant some comment. The 
argument is that since the lighter operates solely within the state, 
the interstate movement was ended when the goods were transferred 
to the lighters. Such reasoning is patently erroneous,’ as is clearly 


267 Supra note 261 at 478. 

268 Texas Co. v. Brown, supra note 261: Brown v. Illinois Terminal Co., 
237 Illinois Appeals 145 (1925) aff’d 319 Ill. 326, 150 N. E. 242 (1925). 

269 Supra note 254. 

270 Chicago, Burlington and Quincy R. Co. v. Harrington, 241 U. S. 177, 36 
Sup. Ct. 517, 60 L. ed. 941 (1916). 

271 Lehigh Valley R. Co. v. Barlow, 244 U. S. 183, 37 Sup. Ct. 515, 61 L. ed. 
1070 (1917). 

272 Also McMullen v. Pennsylvania R. Co., 242 App. Div. 470, 275 N. Y. S. 
592 (1934), aff'd. 267 N. Y. 580, 196 N. E. 589 (1935) cert. den., 296 U. S. 
607, 56 Sup. Ct. 123, 80 L. ed. 431 (1935); Cf. Jonas v. Missouri Pacific R. 
Co., 48 S. W. (2d) 123 (1932) cert. den. 287 U. S. 610, 53 Sup. Ct. 13, 77 
L. ed. 530 (1932). 

273 See Stoppage as a Mechanical Incident of an Otherwise Continuous 
Journey, supra p. 602. 
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shown by the opinion of the Supreme Court of the United States in 
Foster v. Commissioners of Pilotage of Mobile.*** The Court said 
in part: 

“The character of the navigation and business in which it was 
employed cannot be distinguished from that in which the vessels it 
towed or unloaded were engaged. The lightering or towing was 
but the prolongation of the voyage of the vessels assisted to their 
port of destination.” **® 


The Termination of the Interstate Character of Gas and Electricity 


The problem of the shipment of gas, electricity, and the like, 
across state lines, presents difficulties in so far as the ending of the 
interstate movement is concerned. In cases of this type the move- 
ment is continuous to the ultimate consumer, although the product 
may have been sold somewhere on the way to a local distributing 
company for distribution through its facilities. 

In Public Utilities Commission v. Landon?*® gas was piped into 
the state and sold by the producing company to local distributing 
companies. The producing company claimed that as the gas moved 
without physical interruption, the entire movement from the wells 
to the consumer was interstate in character, and that it was im- 
material that the gas was sold in transit and that the pressure with 
which it moved changed en route. The Supreme Court of the 
United States rejected this contention, and held that the interstate 
movement ended upon the sale and delivery of the gas to the local 
distributing companies. In other words, the turning of the gas in 
the local companies’ mains marked the end of the interstate trans- 
portation. The exact reasons for this holding are somewhat indefi- 
nitely presented in the opinion, but the fact appears that the Court 
considered the situation there as being analogous to those cases 
where goods are shipped to a depot, to be distributed as the future 
course of business demands.*%* 

The West Virginia Court, in Mill Creek Coal and Coke Co. v. 
Public Service Commission,*** a case involving the transmission of 
electricity from out of the state and the transformation and sale as 
commercial voltage within the state, held that the entire movement 
was interstate. The Court felt that the State had the power to pre- 
scribe rates and to regulate the sale of the current, but that it could 


27422 How. 244, 246, 16 L. ed. 248 (U. S. 1859). 
275 Moran v. New Orleans, 112 U. S. 69, 5 Sup. Ct. 38, 28 L. ed. 653 (1884). 
276 Supra note 186. 


277 West Virginia and Maryland Gas Co. v. Towers, 134 Md. 137, 106 Atl. 
265 (1919). 


278 Supra note 185. 
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not affect the transportation of the current coming into the state 
from another state.**® There was some dictum in the Mill Creek 
decision to the effect that the holding might have been different if 
the current had been sold to a distributing company for distribution, 
citing Public Utilities Commission v. Landon as authority. 

It is suggested that the reasoning of the West Virginia Court in 
the Mill Creek case represents the fairer view on practical as well as 
theoretical grounds. It is difficult to see why the sale of the product 
to another corporation should mark a break in the interstate con- 
tinuity in view of the established rule that change of title should not 
nave that effect.2*° As for the argument that there is a separate 
distribution according to the requirements of the business, as they 
appear from time to time it needs only to be pointed out that the gas 
or electricity is all destined in a steady stream for the ultimate con- 
sumers at the time the movements start.*** The Mill Creek case 
view is superior because it avoids the necessity of arbitrarily pre- 
suming that there has been a break in the legal continuity at some 
point after the state line has been crossed, while in fact one cannot 
be found. 


Established Course of Business as an Aid in Determining the Point 
at Which the Interstate Journey Ends 


The stoppage of a shipment from out of the state at a point near 
to its ultimate destination, with a movement from that point to the 
destination, always involves the question of where the interstate 
character of the shipment ended. In case of doubt, in order to 
determine whether the entire movement to the ultimate destination 
was interstate, or whether the interstate character terminated at the 
point where the stoppage was made, it is necessary to resort to some- 
thing beyond the immediate transaction in question. In such a situa- 
tion the courts are prone to look at the history of similar transactions 
between the same parties, to see what significance the stoppage and 
the movement to the ultimate destination had in the past, and to draw 
conclusions which are applicable to the present situation. 

Texas Co. v. Brown*® presented such a situation. A loaded tank 
car had been halted upon a siding, and had subsequently been moved 
to its ultimate destination, the unloading tracks. The State claimed 
that the stoppage of the car on the siding had ended its interstate 


279 Cf. Rhode Island Public Utilities Commission v. Attleboro Steam and 
Electric Co., supra note 185. 


280 See Change of Title in Transit, supra p. 564. 


281 See Intention of the Shipper at the Time Shipment Is Made, supra p. 558. 
Shipment to a Distribution Point for Local Sale, infra 622. 


282 Supra note 266 at 478. 
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movement, and that therefore the goods were subject to tax. Re- 
garding the obvious fallacy of this logic, the Court said: 

“The mere fact that a loaded tank car has been halted upon a 
siding . . . does not, under the course of business here shown, amount 
to a ‘coming to rest within the state’ authorizing state taxation.” 

There have been other cases following the reasoning set forth in 
the Texas Co. v. Brown?** in which otherwise seemingly insoluble 
problems have been decided on a rational, analytical basis. The use 
of this approach is to be heartily commended for it brings the law 
governing interstate shipments into closer contact with business 
practice, with the result that shipments can be characterized in the 
light of their actual business significance, to the advantage of both 
the shippers and the carriers. 


Effect of Intention of the Shipper as to Ultimate Destination 


The intention of the shipper at the time the shipment was made is 
generally considered to be the ruling test in order to determine at 
what point interstate transportation ceases. The Supreme Court of 
the United States said in Illinois Central R. Co. v. De Fuentes :*%* 

“And generally when this interstate character has been acquired 
it continues at least until the load reaches the point where the parties 
originally intended that the movement should finally end.” 


The courts have again and again repeated the fundamental truth 
of this pronouncement. 


In United States v. Illinois Central R. Co.2®*> the Court said: 


“ec 


. it is well settled that the intention of the shipper as to the 
ultimate destination at the time the freight starts is the test of its 
character, regardless of whether the voyage is temporarily broken, 


more than one carrier transports it, or it moves on through local 
bills of lading.” 


Such statements by the courts have continued to be made down 
to the present time. In United States v. Picou*** it was said: 

“It is the intention as to the ultimate destination of the goods that 
fixes the character of the transportation, whether intrastate, inter- 
state or foreign.” 


288 “Commerce among the States is not a technical legal conception, but a 
practical one, drawn from the course of business.” Swift & Co. v. United 
States, 196 U. S. 375, 398; 25 Sup. Ct. 276, 49 L. ed. 518 (1905); The United 
States v. Illinois Central R. Co., 230 Fed. 940 (E. D. La., 1916); Southern 
Pacific Co. v. Van Hoosear, 72 F. (2d) 903 (C. C. A. 9th, 1934); Jonas v. 
Missouri Pacific R. Co., supra note 272. 

284 236 U. S. 157, 163, 35 Sup. Ct. 275, 59 L. ed. 517 (1915). 

285 230 Fed. 940, 941 (E. D. La, 1916). 


28671 F. (2d) 854, 855, (C. C. A. 5th, 1934). 
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In United States v. French,?** the Court put the proposition an- 
other way, saying: 

“When a shipment has acquired an interstate character, that status 
continues only until the load reaches the place where the parties 
intended that the movement should finally end.” 

Where the shipper intends that the through shipment end at a 
specified point, and that a new movement begin from that point 
onward, the new movement may be considered to be intrastate*** if, 
of course, it does not carry the goods across the state line. 

The Supreme Court of the United States in Baltimore & Ohio 
Southwestern R. Co. v. Settle,?®° after laying down the principle 
that the intention of the shipper controls the ultimate destination, 
said : 

“The reshipment although immediate, may be an independent 
intrastate movement. The instances are many where a local ship- 
ment follows quickly upon an interstate shipment, and yet is not to 
be deemed part of it, even though some further shipment was con- 
templated when the original movement began.” 

It is usually held that if there was a stoppage, with a claim by the 
shipper that the interstate movement ended there, and yet there was 
ample evidence that the goods were originally destined for a place 
beyond the point of stoppage, the original intention of the shipper 
is considered as determining that the movement is properly inter- 
state to the ultimate destination.?*° 


There have been occasions where the ultimate destination of the 
cargo was in dispute because of the question of switching charges. 
The carrier would claim that the journey ended at a certain point 
—usually that specified in the bill of lading as the destination—while 
the shipper would point out that in spite of the destination specified 
in the bill of lading, the real destination was the consignee’s plant. 
Such a situation has been settled in the case of Duluth Superior 
Milling Co. v. Northern Pacific Ry. Co.*** The court there said: 

“The intention of the shipper, known to the carrier when the 
transit commences, as to the service required to complete the former’s 
purpose, and perhaps whether so known or not,—not the mere tariff 
rate mentioned in the first bill of lading, or the mere destination 
mentioned in connection with such tariff rate, or whether there is 


28710 F. Supp. 674, 676, (W. D. Mich. 1935). 

288 Seaboard Air Line R. Co. v. Lee, 14 F. (2d) 439 (E. D. N. C., 1926), 
aff'd 276 U. S. 591, 48 Sup. Ct. 211, 72 L. ed. 720 (1928). 

289 260 U. S. 166, 43 Sup. Ct. 28, 67 L. ed. 189 (1922). 

290 [bid. 

291 152 Wis. 528, 140 N. W. 1105, 1107 (1913). 
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a through bill of lading or a bill of lading at all covering every 
element of the transit, governs the character of the commerce.” 

Along similar lines it has been claimed that, where cars have com- 
pleted their journey except for a switching operation, the purpose 
of which was to move them on to the consignee’s siding, the inter- 
state movement ended short of the switching operation, and that 
hence the latter comes within the jurisdiction of the state. This 
contention has not been allowed, on the grounds that the intention 
of the shipper at the time the shipment was made was that the move- 
ment be to the consignee’s place of business.*% 


Contractual Relations Between the Parties as an Aid in Determining 
the End of Interstate Transportation. 


It often happens that the shipment of goods is interrupted within 
the state of the ultimate destination, with a shipment from that point 
on to the ultimate destination. In such a situation it becomes neces- 
sary to determine whether the movement after the stoppage was in 
intrastate transportation and thus separate from the original inter- 
state movement, or whether it was merely a continuation of the 
former movement. 

Mr. Justice Brandeis, in Baltimore & Ohio Southwestern R. Co. 
v. Settle,?®* said of such a situation: 

“The reshipment, although immediate, may be an independent 
intrastate movement. The instances are many where a local ship- 
ment follows quickly upon an interstate shipment, and yet is not to 
be deemed part of it, even though some further shipment was con- 
templated when the original movement began.” 

Chief among cases of the type referred to by the Court are those 
involving shipment to a central depot for distribution in the course 
of business.*** It is clear from the nature of the business done as 
shown by the contract between the buyer and the seller and in pur- 
suance of which the shipment in question is made that the movement 
of the goods cannot but end at the point from which distribution is 
to be made. General statements are made by the courts to the effect 
that the business of the seller is disposing of goods wholesale, while 
the business of the buyer is distributing them to the ultimate con- 
sumer, etc. There is no doubt that the courts are swayed by such 


292 McNeill v. Southern R. Co., supra note 259; Cole v. Northern Pacific 
R. Co., supra note 259. 

293 Supra note 289. 

294 Atlantic Coast Line R. Co. v. Standard Oil Company of Kentucky, 275 
U. S. 257, 48 Sup. Ct. 107, 72 L. ed. 270 (1927); Atlantic Coast Line R. Co. 
v. Standard Oil Company of New Jersey, 12 F. (2d) 541 (C. C. A. 4th, 1926) 
cert. den., 273 U. S. 712, 47 Sup. Ct. 101, 71 L. ed. 853 (1926); Seaboard Air 
Line R. Co. v. Lee, supra note 288. 
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reasoning, but it is submitted that a much more important factor in 
influencing the courts’ decision is the contractual arrangements be- 
tween the parties. If it is clear that the movement so far as the 
seller was concerned was to end at the distributing point, then there 
can be no other ultimate destination for the shipment. This is shown 
by the opinior of the Court in Atlantic Coast Line R. Co. v. Standard 
Oil Co. of Kentucky,?*® where it said: 

“The seaboard storage stations are the natural places for a change 
from interstate and foreign transportation to that which is intra- 
state, and there is nothing in the history of the transaction which 
makes them otherwise, either in intent or in fact. There is nothing 
to indicate that the destination of the oil is arranged for or fixed 
in the minds of the sellers beyond the primary seaboard storages of 
the plaintiff company. . . .”** 

Frequently, the facts in a particular case are such that the court 
finds the movement after the stoppage to be merely a continuation 
of the former movement.*** In arriving at its conclusion, the courts 
will, as a general rule, resort to the intention test,?** but it is felt 
that, in reality the courts lean heavily upon the contract under which 
the shipment was made if there be such a contract as the principal 
evidence of that intention.*®® Indeed, it is felt by some that the con- 
tract between the parties is the controlling factor, and that the use 
of the intention test is the result of a desire upon the part of the 
courts to avoid committing themselves to the rigid test of the con- 
tract as a guide. 


Necessity for Billing to Indicate the End of Transportation 


The destination set forth in the bill of lading is not always the 
ultimate destination, that is, the point at which the interstate trans- 
portation of the shipment ceases, even though there is no rebilling 
from that point. This fact is conclusively shown by the decision of 
the Wisconsin court in Duluth-Superior Milling Co. v. Northern 
Pacific Ry. Co.2°° There the Court said: 


295 Tbid at 269. 
296 Cf. Southern Pacific Co. v. Van Hoosear, 72 F. (2d) 903 (C. C. A. 9th, 


1934). 
1916). United States v. Illinois Central R. Co., 230 Fed. 940 (E. D. La., 

298“. . . it is well settled that the intention of the shipper as to the ultimate 
destination at the time the freight starts is the test of its character... .” Ibid 
at oon See Intention o! the Shipper at the Time the Shipment Is Made, supra 
p. , 

299 The United States v. Erie R. Co., supra note 231. 

300 Supra note 291. There, grain was shipped from out of the state billed 
to Superior, Wisconsin. The consignee’s plant was located a short distance 
beyond Superior and within Wisconsin. The question was raised as to whether 
the charges for switching were to be at the intrastate rate. The switching 
operation was held to be a part of the through interstate movement. 
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“The intention of the shipper, known to the carrier when the 
transit commences, as to the service required to complete the for- 
mer’s purpose, and perhaps whether so known or not,—not the 
mere tariff rate mentioned in the first bill of lading, or the mere 
destination mentioned in connection with such tariff rate, or whether 
there is a through bill of lading, or a bill of lading at all covering 
every element of the transit,—governs the character of the com- 
merce. The named destination in the initial bill may be a mere 
place in the route to the final destination to be reached by the entire 
service, part to be performed by the initial carrier and part by con- 
necting carriers; the charge for services of the latter to follow the 
initial bill as an expense matter in accomplishing the entire service, 
or to be diquidated in some other manner.” 


The Effect of Shipment to a Distribution Point for Local Sale on the 
End of Interstate Transportation 


Frequently in the course of the business of the shipper or the con- 
signee goods are moved to central points and from there distributed 
to customers in smaller lots, in pursuance of their needs. There is 
in every such situation an intention on the part of the shipper that 
the goods should come to rest, ultimately, in the hands of the con- 
sumer, and not at the distributing point. It is self-evident that this 
must be the case, in view of the fact that every business house acts 
in the pursuance of its profit interests and with the intention to dis- 
pose of the goods it has to sell. 

Since it is true that the intention of the shipper at the time the 
shipment was made controls the character of the movement,*” and 
that goods once shipped in interstate transportation retain their char- 
acter as such until the ultimate destination is reached,®® it has been 
argued that a movement beyond the distributing point takes on inter- 
state character from the original movement.*** Such reasoning is 
a product of the misapprehension of the scope and meaning of the 
general principles relied upon. It is one of the qualifications incident 
to the intention test that the intention at the time the shipment was 
made be a definite, concrete one to ship from a given point to a more 
or less definite destination at a point out of the state. In a case in- 
volving shipment of goods to a distributing point, the very nature 
of the business involved precludes the existence of any concrete 


301 See Intention of the Shipper at the Time the Shipment Is Made, supra 
p. 558. 

802 See When Interstate Transportation Ends, supra p. 612. Intention of the 
Shipper as to Ultimate Destination, supra p. 618. 


803 R. L. Surles Contract Carrier Application, No. M. C. 33023, (I. C. C. 
Decided Feb. 11, 1938). 
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intention to ship designated goods to the ultimate consumer. The 
whole purpose of a distributing depot is to provide a concentration 
of goods at a central place within a local area from which goods are 
to be shipped as need arises. Regarding this, the Interstate Com- 
merce Commission in R. L. Serles Contract Carrier Application®™ 
said : 

“In the cases relied upon by applicant and in others of like pur- 
port, the evidence showed that the ‘further movement’ in contem- 
plation was one in continuation of the original movement and not 
merely one incident to distribution of the goods after their delivery 
to the consignee. So far as concerns the intentions of the parties, 
shipments to a distributor are ordinarily characterized by the fact 
that a further movement of any definite part to any particular per- 
son or place or at any particular time, is not contemplated. On the 
contrary, the goods are intended to become and do become a part of 
the distributor’s general stock.” 

In the typical situation, there manifestly cannot be in the shipper’s 
mind a predesignation of any of the goods to a certain given con- 
sumer; where a question of distribution is involved, and if there is, 
then the definite intention required to make the entire movement 
interstate in character is present. In other words, in the latter case 
there is sufficient specific intention existent in the shipper’s mind at 
the time the shipment was made to enable the court to find that the 
entire movement was a continuous one in interstate transportation, 
while in the former there is every indication of an ending of the 
interstate movement at the distributing point with the movement 
from that point to the consumer being intrastate in character. 

The Supreme Court of the United States in Baltimore & Ohio 
Southwestern R. Co. v. Settle*°® distinguished the facts present in 
that case from those present in situations where the second move- 
ment can properly be characterized as intrastate. It said, in decid- 
ing that the entire movement in the Settle case was interstate :*° 

“The mere fact that cars received in interstate movement are 
reshipped by the consignee, after a brief interval, to another point, 
does not, of course, establish an essential continuity of movement 
to the latter point. The reshipment, although immediate, may be 


an independent intrastate movement. The instances are many where 


304 [bid. 

305 Supra note 289. There, lumber had been billed to Oakley, Ohio, at 
which point the consignee paid the charges and took possession of the goods. 
A few days later the consignee reshipped the lumber which was still in the 
original cars to Madisonville, Ohio, where its plant was located. The entire 
movement of the lumber from the original point of shipment to Madisonville 
was held to have been interstate in character. 

306 [bid at 173. 
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a local shipment follows quickly upon an interstate shipment and 
yet is not to be deemed part of it, even though some further ship- 
ment was contemplated when the original movement began. Ship- 
ments to and from distributiong points often present this situation, 
if the applicable tariffs do not confer reconsignment or transit privi- 
leges. The distinction is clear between cases of that character and 
the one at bar, where the essential nature of the traffic as a through 
movement to the point of ultimate destination is shown by the 
original and preéxisting intention of the shippers which was carried 
out.” 


The distinction between the two types of cases, as pointed out by 
the Court in the Settle case is emphasized in State ex rel. Burr v. 
Seaboard Air Line R. Co.,°°* a case which presented both types of 
movements to the court for decision. 


There, oil was shipped into the state in tank steamers. Some of 
it was pumped from the steamers into tank cars and shipped directly 
to the consumers, and the rest of it was stored in tanks and ware- 
houses to await shipment pursuant to sale. The Court held that the 
oil that was pumped into tank cars and shipped to the consumers 
was in interstate transportation until delivered to the consumer, 
while the balance, when finally shipped from the storage tanks, 
executed a movement separate and distinct from the interstate one 
by boat. In the former case, there was an “essential continuity” 
of the movement while in the latter there was not. In plain words, 
the court appears to have felt that the shipment direct to the con- 
sumer, via the tank cars, was continuous and interstate because it 
was the real contemplation and intention of the parties involved 
that it be so, while the shipment to the storage point ended there 
because the shipper had no further concrete intention. 


An extreme case illustrating that the intention of the shipper 
extends to the distributing point only is People v. Home Oil Co.5°* 
The oil was shipped by rail to the consignee upon a bill of lading 
to notify the consignor, and containing a notation that the oil was 
“for Jack Cohen,” the consumer. The car was forwarded from the 
consignee’s place of business to the consumer, and yet the Court 
held that the interstate movement had ended when the car arrived 
at the destination specified in the bill of lading. It could well be 
argued that since the shipper knew that the oil was destined to go 
to a specific ultimate consumer and that the shipment was so ear- 
marked, the movement was really a continuous one, in a legal sense. 


80792 Fla. 61, 109 So. 656 (1926). 
80895 Colo. 143, 34 P. (2d) 67 (1934). 
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In Traffic Department of the Goldsboro Chamber of Commerce 
v. Atlantic Coastline R. Co.,°°° ingredients for fertilizer had been 
delivered to the port of Wilmington by ship, and had been unloaded 
there. Part of the goods was shipped on directly, by rail to ultimate 
destinations previously determined. The remainder was stored in 
warehouses at Wilmington to await sale. The Interstate Com- 
merce Commission in deciding that the final movement of the stored 
goods was intrastate in character said :**° 

“In the instant case there was no original or continuing intention 
to ship the goods to any particular inland destination; the goods 
were to be sold wherever sale for them might be found, but if there 
was no immediate sale the goods were placed in warehouses and 
transportation ceased. . . . (The) record indicates that the delivery 
and storage at Wilmington were bona fide and solely due to the 
necessities of the case. Wilmington, as to warehouse shipments, 
was such a distributing point as is referred to in the. . . Settle case.” 

The words of the Supreme Court of the United States in Atlantic 
Coastline R. Co. v. Standard Oil Co. of Kentucky*™ might well be 
used to sum up the Court’s attitude toward cases where shipments 
were made to central points and then moved on: 


“The important controlling fact in the present controversy, and 


what characterizes the nature of the commerce involved, is that the 
plaintiff’s whole plan is to arrange deliveries of all of its oil pur- 
chases on the seaboard of Florida so that they may all be there stored 
for convenient distribution in the State to the one hundred and 
twenty-three bulk stations and to the fuel oil plants in varying quan- 
tities according to the demand of the plaintiff’s customers, and 
thence be distributed to subordinate centers and delivery stations, 
and this plan is being carried out daily. There is neither necessity 
nor purpose to send the oil through these seaboard storage stations 
to interior points by immediate continuity of transportation. The 
seaboard storage stations are the natural places for a change from 
interstate and foreign transportation to that which is intrastate, and 
there is nothing in the history of the transaction which makes them 
otherwise, either in intent or in fact. There is nothing to indicate 
that the destination of the oil is arranged for or fixed in the minds 


3099] I. C. C. 315 (1921). 

310 [bid at 321. 

311 Supra note 294 at 269. There oils had been shipped to Tampa and Jack- 
sonville, Forida, by tank steamer, from Lousiana and Mexico. The oil was un- 
loaded into tanks. Title passed upon unloading, and payment was made upon 
the basis of the oil delivered. The oil company had a series of distributing 
depots in Florida, and it sold all of the oil brought in, in Florida. Interstate 
movement ended upon the unloading of the tank steamers. 
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of the sellers beyond the primary seaboard storages of the plaintiff 
company. .. .”*? 


Effect of Switching Beyond Point Shown in Bill of Lading 


The fact that the carrier’s facilities are such that he is unable to 
deliver goods directly to its ultimate destination and has to resort 
to a switching operation in order to make the necessary connections 
does not operate to prevent the entire journey from the point of 
shipment to the ultimate destination including the switching, from 
being in interstate transportation.*** This decision is reached be- 
cause it is felt that there is no substantial difference between a 
switching movement and a movement along the line toward the 
destination over the tracks of a succeeding carrier. 

Switching to the ultimate destination may be properly part of the 
interstate journey despite the fact that the destination specified in 
the bill of lading is short of the ultimate destination, and there is no 
billing to cover the remainder of the journey to the ultimate desti- 
nation.*"* 


The End of Interstate Movement of Empty Cars 


The point of termination of the interstate movement of empty 
cars requires special consideration because of the peculiarities in- 
volved. As we have seen,**® the ending of interstate movement in 
the normal case occurs upon delivery to the consignee at the ulti- 
mate destination. In the case of a car which has carried goods to a 
point out of the state and which is being dispatched back to the 
owning road, it must be determined at what point on the lines of 
the owning road and interstate movement properly ceases. The point 
of termination of the interstate movement of empty cars is im- 
portant in cases where the applicability of the Federal Employers 
Liability Act is in question,**® for it is only in cases involving the 


312 General Oil Co. v. Crain, supra note 265; American Harrow Co. v. 
Shaffer, 68 Fed. 750 (W. D. Va., 1895); Stevens v. State of Ohio, 93 Fed. 
793 (N. D. Ohio, E. D., 1899); Oregon R. and Navigation Co. v. Campbell, 
180 Fed. 253 (D. Oregon, 1910); Atlantic Coast Line R. Co. v. Standard Oil 
Company of New Jersey, supra note 294; Seaboard Air Line R. Co. v. Lee, 
supra note 288; R. L. Surles Contract Carrier Application, supra note 303; 
Merchants’ Transfer Co. v. Board of Review of City of Des Moines, 128 
Iowa 732, 105 N. W. 211 (1905); Burke v. Bass, 123 Nebr. 297, 242 N. W. 
606 (1932); contra Douglas Co. v. Southern R. Co., 216 Illinois Appeals 
148 (1919). 

313 McNeill v. Southern R. Co., supra note 259; Boyd v. United States, 
supra note 256; Gehan v. New York Central R. Co., 205 App. Div. 554, 199 
N. Y. S. 847 (1923); Cole v. Northern Pacific R. Co., supra note 259; Jonas 
v. Missouri Pacific R. Co., supra note 272. 

314 Duluth-Superior Milling Co. v. Northern Pacific R. Co., supra note 300. 

315 See When Interstate Transportation Ends, supra p. 612. 

316 See note 82. 
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liability of the carrier to its employees for injuries suffered by them 
in the course of their employment that the question of the character 
of the particular movement of an empty car arises. 


There are three possible places that the interstate movement of an 
empty car can end. It can end upon reaching the owning road’s 
line; it can end at the point from which the car started when it was 
originally loaded; or it can cease at the particular place specified or 
indicated at the time the empty car began to move toward the lines 
of the owning road. The theory that interstate movement of an 
empty car ends at the place indicated for it to end is the most logical. 
It includes, practically speaking, the first view set forth above, 
that is, that interstate character ends upon the car’s reaching the 
lines of the owning road. Logically, the intention of the forwarding 
carrier at the time the movement of the empty car started was to 
turn the car over to the owning road, hence, interstate movement 
may properly cease when that act takes place. The view that an 
empty car should be said to remain in interstate transportation until 
it returns to the point where it was loaded may be dismissed as hope- 
lessly impractical. 


In cases where the owning road moved the empty car turned over 
to it across state lines, the character of the movement is to be judged 
according to the same standards as if it were a movement of freight 


by use of the owner’s own means of conveyance.*’* The proper and 
most simple means of determining the point at which the interstate 
movement is to end is to look to the intention’of the shipper at the 
time the shipment was made.*** The case of Pennsylvania R. Co. 
v. Knox*"® illustrates the principle involved. There, empty cars were 
turned over to the owning road in New York, and they moved to a 
point on its lines in Pennsylvania where they were placed at the dis- 
posal of the local agent there. He had no use for them and they 
moved on to another station. The Court held that the interstate 
movement ended at the delivery of the car to the local agent. 


Where the empty cars are being moved to a specific destination the 
fact that they have been turned over to a terminal company to be 
switched to that destination should not operate to break the inter- 
state character of the whole journey any more than should the 


317 Kelley v. Rhoads, 188 U. S. 1, 23 Sup. Ct. 259, 47 L. ed. 359 (1903) ; 
Kirmeyer v. State of Kansas, 236 U. S. 568, 35 Sup. Ct. 419, 59 L. ed. 721 
(1915); see The Effect of the Ownership of the Goods or of the Means of 
Transportation upon the Character of tne Movement, infra p. 644. 

-_—" Intention of the Shipper at the Time the Shipment Is Made, supra: 
p. ; 

319 218 Fed. 748 (C. C. A. 3d, 1915). 
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switching movement in a freight journey have that effect.** In 
other words, an empty car is treated, in so far as its own movement 
is concerned, as a piece of goods to be moved to a specific place, and 
the fact that it moves by means of its own wheels or locomotion is 
not deemed to be of any effect.**? 


When Interstate Passenger Journey Ends 


The point at which the interstate character of a passenger journey 
terminates is not as easily defined as in the case of the transportation 
of freight. There is no question of the point of ending of an inter- 
state passenger trip where the passenger starts from a point in one 
state intending to go to a point in another state, and does not alight 
en route. It may be said, also, that, if he alights merely for exer- 
cise, or for some equally temporary purpose while awaiting the 
resumption of the journey at the carrier’s pleasure, there is no break 
in the journey from the starting point to the destination.**? 

Difficulties arise where the passenger embarks upon a trip to a 
point in another state and stops on the way for reasons other than 
the operating necessities of the carrier. If the stop is one that may 
properly be characterized as an incident pertinent to a basically 
through journey, the interstate character properly does not termi- 
nate until the passenger’s destination is reached. By this is meant 
that the stop must be in some way connected with the vicissitudes 
of the journey and not for some other entirely independent purpose 
of the passenger.*** 

In Nast v. San Antonio, U. & A. R. Co.,3** the Court said of a 
stop for a change of trains: 


320 An empty car was “shipped” from out of the state consigned to Armour 
& Co. The carrier turned the car over to the Terminal Company, at the 
town where the consignee’s plant was located. The decedent was injured 
while the car was being switched by the Terminal Company on to Armour 
& Co.’s tracks. The empty car continued to be in interstate transportation 
until it had been delivered to the consignee. O’Neill v. Sioux City Terminal 
R. Co., 193 Iowa 41, 186 N. W. 633 (1922). 

321 Sheep were driven across Wyoming from a point in Utah, to Pine Bluffs 
in — The entire movement was interstate. Kelley v. Rhoads, supra 
note 317. 

322 A passenger boarded a train running between Annapolis and Baltimore. 
He held a ticket for Washington, and he intended to go there. In order to 
do so he had to change trains at a junction point. The entire journey from 
Annapolis to Washington, in so far as he was concerned, was interstate, 
regardless of the fact that the train upon which he left Annapolis operated 
exclusively within Maryland, and that he would have had to change trains in 
order to go to Washington. Washington, Baltimore and Annapolis Electric R. 
Co. 7 eee 289 Fed. 598 (App. D. C. 1923). 

323 ‘, 

824 261 S. W. 1011, 1012 (1924). There, a passenger traveled from Pitts- 
burgh to San Diego, Texas, via San Antonio, his trunk being carried with him 
on his ticket. He changed trains at San Antonio and rechecked the trunk 
there. The entire jourgey from Pittsburgh to San Diego, Texas, is interstate 
for both the passenger and his trunk. 
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“The buying of another ticket at San Antonio and the rechecking 
of the trunk was merely an incident of the continuous journey from 
Pittsburgh to San Diego (Texas), and in no manner changed the 
character of the transaction.” 

It can be seen that the Court in the Nast case was not impressed 
by the fact that the ticket upon which the passenger came into Texas 
ended at San Antonio, and that a new one was necessary upon which 
the passenger could travel to his destination. The Court’s decision 
would seem to be the better rule and it has been adopted to a con- 
siderable extent.**° 

The réle which the passenger’s original and continuing intention 
to travel to a certain destination out of the state plays in determin- 
ing when the interstate character of the journey ceases is by no 
means clear. It would seem that the passenger’s intention provides 
the best method of determining whether the journey is to be a sub- 
stantially through one, or one broken to serve the special purposes 
of the passenger.**® The courts have been slow to specifically adopt 
the test of the passenger’s intention, yet it is clear that it has been 
used in many cases. 

The intention test has been rejected specifically by the Interstate 
Commerce Commission in Kurtz v. Pennsylvania R. Co.,°** where 
it is said: 


325 A passenger used a pass in lieu of fare on a journey to a point out of 
the state. The pass was issued for the distance between two points within the 
same state. The passenger is an interstate one. Bush v. Bremner, 36 F (2d) 
189 (C. C. A. 8th, 1929). A passenger boarded a train in Mississippi for 
Memphis, Tennessee. He had a mileage book with him, marked good only 
within the state, out of which book he asked the conductor to take tickets 
enough to cover his trip to the station nearest to the state line. This was 
done. The passenger alighted and bought tickets for the remainder of the 
journey to Memphis. The conductor insisted on cash fare for the entire trip. 
The entire journey from the passenger’s starting point to Memphis is inter- 
state in character. Illinois Central R. Co. v. Holman, 106 Miss. 449, 64 So. 
7 (1914); A passenger bought a ticket for a journey from Oklahoma City 
to Colbert, Oklahoma. At Atoka, a point en route, he stopped over and from 
there he decided to go right on through to a point in Texas. He tendered 
his ticket to Colbert and cash fare at the interstate rate for the part of the 
trip between Colbert and his destination in Texas. The conductor demanded 
the interstate rate from Atoka to the destination point in Texas. The trip is 
interstate from Atoka to the point in Texas. Missouri, Kansas and Texas 
R. Co. v. Ashinger, 63 Okla. 120, 162 Pac. 814 (1916). Contra: White v. 
Saint Louis Southwestern R. Co. of Texas, 86 S. W. 962 (1905). There, 
a passenger bought a ticket for travel between Chicago and another point in 
Illinois. She had a pass from that point to Texarkana, Texas. There was 
another pass for the journey from Texarkana to Dallas, her destination. The 
portion of the trip between Texarkana and Dallas was intrastate in character. 

326 Ibid; Nast v. San Antonio, U. & G. R. Co., supra note 324. 

82716 I. C. C. 410, 413 (1909). There, the complainant owned a mileage 
book good for a trip between Pittsburgh and New York. He bought a local 
ticket at New Castle, his home, good to Pittsburgh, and presented it along 
with his mileage book to the Pullman Company as sufficient for a trip to 
New York. The company insisted on the interstate fare from New Castle to 
New York. The Commission felt that the journey to New Castle was intra- 
state. 

6 
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“cc 


. not the intent of the parties but the actual transaction must 
be regarded... .” 

It is by no means certain that the Commission would adopt the 
same attitude toward the facts present in the Kurtz case if they were 
to arise at the present day, for the reason that the conclusion there 
reached is felt to be unsound on principle. This is especially so, in 
view of the various statements of the Commission in the opinion in 
the Kurtz case to the effect that Congress could prevent the pas- 
senger from putting two local rates together to evade the interstate 
rate. It is difficult to see how this could be done, even under the 
expanded power of the Federal government to remove burdens on 
interstate commerce.** Passenger movement may well be compared 
to the movement of freight; and in cases where the shipper of 
freight attempted to evade interstate rates, it was held that the at- 
tempt is of no avail on the theory that the character of the trans- 
portation is determined by the fundamentals of the transaction, and 
not by its superficial incidents. No attempt has been made in freight 
cases to reach the desired results under the doctrine set forth in the 
Shreveport Rate Case,**° and therefore the necessity or wisdom of 
extending this doctrine to apply to passenger cases is to be doubted. 

Another case presenting an odd result is Pennsylvania R. Co. v. 
Knight.**° There, the railroad rendered cab service to and from 
the ferry for its passengers. The passengers were either from out 
of the state or bound for destinations out of the state. The City of 
New York attempted to impose a license tax on the basis of the cab 
service, and the Court found the tax proper. In this case the Su- 
preme Court of the United States said: 

“Wherever a separation in fact exists between transportation serv- 
ice wholly within the State and that between the States a like separa- 
tion may be recognized between the control of the State and that of 
the Nation.” 

The statement quoted bears the ring of truth, but the difficulty 
with it is that it represents the Court’s conclusion and not the logical 
train of reasoning to that conclusion, hence the opinion is of doubt- 
ful value as a precedent for the fact that a change of the means of 
carriage wholly within the state where the destination lies, even 
though it be a logical and necessary part of a through journey pur- 
suant to the intention of the passenger and the carrier, causes the 
interruption of the journey. It appears that the Court looked to 


828 Railroad Commission of Wisconsin v. Chicago, Burli d Qui R 
Co,, 257 U. S. 563, 42 Sup. Ct. 232 66 Led. 371 (1922). ne ney B 


829 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 
880 192 U. S. 21, 27, 24 Sup. Ct. 202, 48 L. ed. 325 (1904). 
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the result desired, that of allowing the City to regulate the cab 
service, and then apparently said that there was sufficient “separa- 
tion in fact” to allow the City to regulate. 


V. 
LOADING AND UNLOADING AS ParT OF INTERSTATE TRANSPORTATION 


In the usual situation, the loading and unloading of cars is con- 
ducted by the shipper and the consignee respectively, and the carrier 
has no connection with it. In such cases, no question of whether 
loading or unloading is a part of interstate transportation arises, 
since compensation for injuries suffered by employees engaged in 
such operation is regulated by the Acts of the States in question. 

Where a railroad employee, in the course of his duties, is ordered 
to participate in a loading or unloading operation and is injured 
during the progress of it, the question is whether the state or the 
Federal Employers Liability Act governs, if the car in which the 
injuries were sustained can in some way be imputed to interstate 
transportation.*** 

It was not established until comparatively recent years that un- 
loading was to be properly considered as part of an interstate jour- 
ney, and that the interstate character that transportation of goods 
had acquired continued until the car was completely unloaded.**? 
Such a holding is the sensible one in view of the fact that the mod- 
ern tendency is to protect the employee in pursuance of his duties 
as is shown by the Federal Employers Liability Act.*** The em- 
ployees, in unloading cases, are those of the railroad; and since in 
most of the situations the goods involved are railroad owned, it does 
not require a tremendous stretching of the doctrines of interstate 
transportation law to include unloading as part of the interstate 
transportation of goods from out of the state. 

The doctrine that the protection of the Employers Liability Act 
extends to the loading of a car which will be shipped to a point out 
of the state as soon as loading is completed is likewise well estab- 
lished. The Mississippi court in Pitman v. Yazoo and M. V. R. 
Co.3** said: 

“We think that the loading as well as the unloading of the freight 


831 See note 82. 


382 Pipal v. Grand Trunk Western R. Co., 341 Ill. 320, 173 N. E. 372 
(1930) cert. den., 283 U. S. 838, 51 Sup. Ct. 486, 75 L. ed. 1449 (1931); 
Jonas v. Missouri Pacific R. Co., supra note 272. 

338 45 U. S. C. par. 51-59; See Margolius: The Interstate Commerce Com- 
wi ay the Development of Safety Legislation, 5 Gro. Wasu. L. Rev. 


334171 Miss. 799, 158 So. 547, 551 (1935). 
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was just as much a movement in interstate commerce as its actual 
hauling by the carrier across state lines.” 

This statement can be taken as representing a good cross-section 
of the attitude of the courts on the whole question of loading and 
unloading as a part of interstate transportation. The doctrine has 
been approved, at least tacitly, by the Supreme Court of the United 
States, through the denial of writs of certiorari in cases where the 
lower court had held that unloading and loading was to be con- 
sidered a part of interstate transportation.*** 

From a purely objective, theoretical point of view, the extension 
of the doctrines of interstate transportation to include the sphere 
of loading and unloading is not sound. As a general proposition, 
it may be said that various acts and movements prior to the actual 
starting of the movement of the goods out of the state are to be 
considered as preparatory, and not part of interstate transporta- 
tion.*** It would seem that the loading of a freight car would be 
just as much preparatory as the dragging of logs toward a river,*** 
and that properly speaking interstate transportation should not be 
held to attach until movement of some sort has commenced, whether 
or not a bill of lading has been issued.*** 

The unloading of a shipment from out of the state should not be 
considered as part of the interstate movement, from a logical point 
of view. The accepted rule is that the interstate character ends upon 
delivery of the goods to the consignee at the ultimate destination.**® 
It is obvious that the railroad has accepted delivery of a shipment 
at some time before actual unloading is undertaken, and that hence, 
the unloading should not be considered as an extension of the for- 
mer interstate movement. 

The problem resolves itself to this, simply: that it was felt that 
there was a need to extend the benefits of the Act to as many rail- 


885 New York, C. & St. L. R. Co. v. Slater, 23 F. (2d) 777 (C. 7th, 
1928) cert. den., 277 U. S. 605, 48 Sup. Ct. 601, 72 L. ed. 1011 (1938) “Work 
man injured loading interstate car) ; Wabash R. Co. v. Whitcomb, 94 Ind. 
App. 190, 154 N. E. 885 (1927) cert. den., 285 U. S. 546, 52 Sup. Ct. 395, 
76 L. ed. 937 (1932) (Workman injured loading interstate car); Pipal v. 
Grand Trunk Western R. Co., supra note 332 (Workman injured unloading 
interstate car); Jonas v. Missouri Pacific R. Co., supra note 272 (Workman 
injured unloading interstate car). 

836 Coe v. Town of Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 
(1886) ; See Hughes Brothers Timber Co. v. State of Minnesota, 272 U. S. 
469, 47, Sup. Ct. 170, 71 L. ed. 359 (1926); See When Interstate Transpor- 
tation Begins, supra p. 571. 

337 [bid; Cf. ee he Chicago, Milwaukee and St. Paul R. Co., 163 Wis. 
583, 158 N. W. 321 (1916). 

838 Cf, Cott v. Erie R. Co., 189 App. Div. 571, 179 N. Y. S. 488 (1919) 
aff'd, 231 N. Y. 67, 131 N. E. 737 (1921) cert. den., 257 U. S. 636, 42 Sup. Ct. 
48, 66 L. ed. 409 (1921). 


839 See When Interstate Transportation Ends, supra p. 612. 
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road employees as possible, and that hence the loading and unloading 
of shipments to be made to or from another state should be con- 
sidered as part of the interstate movement. In other words, it 
amounts to the creation of a special type of situation outside of 
pure interstate transportation theory, and an addition to it, in order 
to attain a beneficial policy objective. 


VI. 


TRANSPORTATION FROM A POINT IN A STATE TO ANOTHER POINT 
WITHIN THE SAME STATE BY A ROUTE PARTIALLY 
THROUGH ANOTHER STATE 


Often times it happens that the most feasible route, economically 
speaking, between two points within the same state lies partially 
within a neighboring state or states. If goods are shipped along 
such a route from one point in a state to another point within the 
same state, it becomes important to determine whether the shipment 
is interstate or intrastate in character, for upon such a determina- 
tion depends the decision as to whether federal or state jurisdiction 
and law is to govern and control the particular movement and its 
incidents. 

There have been a goodly number of cases on the subject, some 
holding the transportation to be interstate and some not, thus pro- 
ducing confusion in the field. A careful examination and analysis 
of the cases will, however, break down the general mass of them 
into specific categories, based upon the various incidents of the cases, 
and upon the purposes of the exercise of the jurisdiction involved. 
There are three main types of cases: those involving the regulation 
of the incidents of transportation proper; those involving the taxing 
jurisdiction of the states; and those involving, as their primary 
purpose, the enforcement of public health and similar statutes. The 
courts have not always been careful to differentiate the three types 
of cases, thus producing conflicting reasoning, on occasion. 

Where there is a question of the regulation of some phase of 
transportation proper involved, and the movement was between two 
points in the same state over a route partially in another, a com- 
paratively early decision of the Supreme Court of the United States, 
Hanley v. Kansas City Southern Ry. Co.,°* is felt to be controlling. 
There, a bill in equity was brought to restrain the State Railroad 
Commissioners of Arkansas from enforcing the Arkansas rate in 
a case where the route commenced in Arkansas, ran through Indian 
Territory to a considerable extent, and ended at a point in Arkansas. 


840 187 U. S. 617, 23 Sup. Ct. 214, 47 L. ed. 333 (1903). 
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The Court held that the entire journey was interstate in character 
and that the state had no power in the premises. The Court, in 
laying down the proper test for the determination of state power 
over transportation said, quoting from Pacific Coast Steamship Co. 
v. Railroad Commissioners :*** 

“To bring the transportation within the control of the State, as 
part of its domestic commerce, the subject transported must be 
within the entire voyage under the exclusive jurisdiction of the 
State.” 

The Court felt that it would be most unwise to allow Arkansas 
to regulate the rate for the entire journey since the effect would be 
to allow that state to regulate activity in a neighboring one,*** and 
that it would be at least as unwise to allow both states to regulate 
each the part of the journey within its territorial jurisdiction, since 
that would involve the absolute defeat of the interstate commerce 
clause in the United States Constitution. 

The Hanley case has been followed in virtually all subsequent 
cases where the issue involved was one of the regulation of some 
phase of transportation itself.*** It is to be noted that it is imma- 
terial as to how much of the route, quantitatively or proportionately, 
ran through the other state. The principle remains the same regard- 
less of the extent of the mileage outside of the home state.*** 


The application of the rule is clear where the route under question 
is the only really feasible one existing. Where there is an alter- 


34118 Fed. 10, 13 (D. Cal., 1883). There, the company carried freight on 
through bills of lading from within California to other points in California. 
The goods all originated out of California. The company was held to be 
engaged in interstate transportation. It can be seen that the question of the 
character of transportation that originated at a point in one state, moved 
through another, to a destination in the original state was not presented to the 
Court for decision. 

342 The route in Hanley v. Kansas City, Southern R. Co. ran from a point 
in Arkansas, through Indian Territory and back into Arkansas to a destina- 
tion there. The fact that the part of the route was outside of Arkansas ran 
through Indian Territory instead of through a state does not appear to have 
affected the decision. 

343 Missouri Pacific R. Co. v. Stroud, 267 U. S. 404, 45 Sup. Ct. 243, 69 
L. ed. 683 (1925); Yohn v. United States, 280 Fed. 511 (C. C. A. 2d, 1922); 
St. Louis and S. F. R. Co. v. State, 87 Ark. 562, 113 S. W. 203 (1908): New 
York Central R. Co. v. Lehigh Stone Co., 220 Illinois Appeals 563 (1921) ; 
Liebengood v. Missouri, Kansas and Texas R. Co., 83 Kan. 25, 109 Pacific 988 
(1910); Andrews v. Union Pacific R. Co., 99 Kan. 347, 161 Pac. 600 (1916) ; 
Anderson, Clayton & Co. v. Yazoo and M. V. R. Co., 174 La. 762, 141 So. 
453 (1932); Illinois Central R. Co. v. Rogers and Hurdle, 116 Miss. 99, 
76 So. 686 (1917); Hardwick Farmer’s Elevator Co. v. Chicago, R. I. & 
P. R. Co., 110 Minn. 25, 124 N. W. 819 (1910) rev’d on other grounds, 226 
U. S. 426, 33 Sup. Ct. 174, 57 L. ed. 284 (1913); Howard v. Chicago, R. I. 
and P. R. Co., 184 S. W. 906 (1916); see Harter v. Charleston and W. C. R. 
Co., 85 S. C. 192, 67 S. E. 290 (1910). 

844 Liebengood v. Missouri, Kansas and Texas R. Co., supra note 343; 
Howard v. Chicago, R. I. & P. R. Co., supra note 343. 
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native route existing, that fact has been urged upon the courts as 
taking the particular case out of the field of applicability of the 
general rule. The courts have not, however, fallen into the pitfall,*** 
and it is generally held that the existence of an alternative route 
does not affect the problem.*** 

Where the state that contains the point of shipment and the 
point of destination has levied a tax upon some part of the business 
of transportating the goods in question, a different rule seems to 
apply. The theory seems to be that where the tax is upon the busi- 
ness of carrying the goods or upon some element of it, the business 
is basically one going on within the one state, even though the route 
by which the goods are moved runs partially through a neighboring 
state. 

It has been definitely established that a state cannot tax goods in 
the course of interstate transportation.***7 In Western Union Tele- 
graph Co. v. Kansas,*** the Supreme Court of the United States 
said : 

“If the statute, reasonably interpreted, either directly or by its 
necessary operation, burdens interstate commerce, it must be ad- 
judged to be invalid, whatever may have been the purpose for which 
it was enacted, and although the company may do both interstate and 
local business.” 

Yet the Supreme Court of the United States has allowed the 
taxation of the gross receipts of the carriers, derived from trans- 


345 Properly, it is what actually was done, not what might have been done 
that should govern. See Essential Nature of the Transportation Determines 
the Character, supra p. 555 

846 The carrier had two routes, one entirely within Missouri, and the other 
partly through Illinois. The shipper did not designate which route was to 
be used. The carrier introduced evidence to show that the route partially 
through Illinois would have been used. The Court held for the carrier in 
the shipper’s action under the Missouri statute, for discrimination in fur- 
nishing cars. Missouri Pacific R. Co. v. Stroud, supra note 343. The carrier 
owned one line that lay completely within Arkansas. A bridge over a river 
on that line was declared unsafe, and the carrier then shipped over another 
route lying partially within Missouri. The transportation was interstate in 
character. St. Louis and S. F. R. Co. v. State, 87 Ark. 562, 113 S. W. 203 
(1908). Contra: Harter v. Charleston and W. C. R. Co., supra note 343. 
There the route used was somewhat circuitous, running partially through 
Georgia. There was an alternative route, lying entirely within South Carolina. 
The shipper was allowed to recover the South Carolina statutory penalty for 
the carrier’s failure to settle a claim for indemnity for loss promptly. The 
Court seemed to have felt that there was an intention to evade the South 
Carolina law, since no showing was made that the route taken was the usual 
or necessary one. It is difficult to see merit in that contention, supra note 345. 

347 State Freight Tax Case, 15 Wall. 232, 21 L. ed. 146 (U. S. 1873); Car- 
son Petroleum Co. v. Vial, 279 U. S. 95, 49 Sup. Ct. 292, 73 L. ed. 626 (1929) ; 
Champlain Realty Co. v. Town of Brattleboro, 260 U. S. 366, 43 Sup. Ct. 146, 
67 L. ed. 309 (1922). The State, Detmold and Cox, Prosecutors, v. Engle, 
Receiver, 34 N. J. Law 425 (1871). 


348 216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 (1910). 
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portation within the state, of goods being transported between points 
in the same state through an adjoining one.** 

Lehigh Valley R. Co. v. Pennsylvania*® has been cited on numer- 
ous occasions as determining the question that goods moving be- 
tween points in one state through a route partially in another are 
not properly to be considered in the course of interstate transpor- 
tation. However, the same Court that decided the Lehigh Valley 
Case has effectively exploded that idea. In Hanley v. Kansas City 
Southern Ry. Co.,5*' the Court specifically distinguished the facts 
there from those in the Lehigh Valley Case on the basis that the 
latter one, which presented a tax question, was to be treated some- 
what differently from the former which presented a transportation 
matter purely. In pointing out the differences, the Court in Mis- 
souri, Kansas & Texas R. Co. v. Leibengood ** said: 

“In Hanley v. Kansas City Southern R. Co., Mr. Justice Holmes, 
who wrote the opinion, made it clear that the rule of the Lehigh 
Valley Case did not apply to a regulation of transportation. In 
speaking of the decisions of State courts which held that the Lehigh 
Valley Case was an authority for transportation which was partly 
outside of the State, he said: 

“*These decisions were made simply out of deference to con- 
clusions drawn from Lehigh Valley R. Co. v. Pennsylvania, and we 
are of the opinion that they carry their conclusions too far. That 
was the case of a tax, and it was distinguished expressly from an 
attempt by the State directly to regulate the transportation while 
outside its borders.’ Moreover, the tax was determined in respect 
of receipts for the proportion of the transportation within the state.” 

In the third type of case, where the matter of a journey between 
points in the same state via a route partially lying in another state 
involves a public health statute or the like, the principal state is 
favored. There is a paucity of authority on the question, but the 
little there is indicates that the transportation in such a case is to 
be treated as intrastate in character and as entirely within the juris- 
diction of the principal state. 

In People v. Abramson,*** the New York Court of Appeals held 
that milk produced in upper New York State and destined for con- 
sumption in New York City was within the operation of the state 


849 Lehigh Valley R. Co. v. State of Pennsylvania, 145 U. S. 192, 12 Sup. 
Ct. 806, 36 L. ed. 672 (1892); Ewing v. City of Leavenworth, 226 U. S. 464, 
33 Sup. Ct. 157, 57 L. ed. 303 (1913). 

350 bid. 

351 Supra note 340. 

352Supra note 343. 

853 208 N. Y. 138, 101 N. E. 849 (1913). 
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milk adulteration act, even though the milk had been shipped over 
a route lying partially in New Jersey. 

Along the same lines, a Federal District Court in United States 
v. Powers-W eightman-Rosengarten Co.,°** decided that the federal 
statute against shipping adulterated insecticides in interstate com- 
merce did not apply where the goods were shipped from a point in 
New York to another point in New York, by way of a route par- 
tially lying in New Jersey and Pennsylvania.** 

These cases illustrate the construction that the courts are likely to 
place upon the meaning of the problem involved. They seem to 
point to the fact that since the purpose of the statutes involved was 
to protect certain classes of people, unless that purpose has been 
violated, the shippers are not subject to the specific statutes. In 
other words, the logical interpretation of these cases impels the con- 
clusion that so long as the adulterated goods are destined to a point 
in the same state that they are shipped from, even though they are 
shipped through a second state, there is a real necessity to invoke 
the Act, and hence, that it should be done.*** The federal acts take 
care of interstate cases of a similar nature. 

The principles laid down in Hanley v. Kansas City Southern Ry. 
Co. are applicable to similar facts in cases involving the transporta- 
tion of passengers.**? 


VII. 
Wuat Cases ARE AUTHORITIES 


Tax Cases 


Attempts on the part of the states to tax goods the movement of 
which has been stopped within the state have been the occasion and 
reason for many of the judicial decisions that make up the body of 
cases in the law of interstate transportation. It is the attempt to tax 
that causes the shipper, consignee, or other interested party to set 
up the claim that the entire movement is a continuous interstate one, 
legally, and that hence the state cannot tax the goods, for it is in the 


354211 Fed. 169 (S. D. N. Y. 1913). 

855 The holding in the case might be explained upon a basis of strict statu- 
tory construction. 

356 Cf, State v. Lone Star Gas Co., 86 S. W. (2d) 484 (1935). 

857 St. Louis, I. M. and S. R. Co. v. Spriggs, 113 Ark. 118, 167 S. W. 96 
1914) ; _Conlin Bus Lines Inc. v. Old Colony Coach Lines, Inc., 282 Mass. 
498, 185 N. E. 350 (1933); Garrison vy. Paramount Bus Corp., 223 App. 
Div. 73, 227 N. Y. S. 510 (1928); Cf. Inter-City Coach Co. v. Atwood, 21 
F. (2d) 83, 85 (R. I., 1927) appeal dism’d, 278 U. S. 663, 49 Sup. Ct. 78, 73 
L. ed. 569 (1928). “It has never been held, and we believe never intended, 
that a mere fiction of interstate commerce may be availed of as to deprive a 


state of its power to enforce sound regulation of the use of its highways in 
intrastate commerce.” 
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course of interstate transportation.*** The shipper may claim that 
interstate character attached at some time before the tax in question 
was put on the goods, or that that character ceased to apply some 
time after the attempted levy. The decision in these cases depends 
upon the resolution of the question of at what point interstate char- 
acter had attached, and at what point it had ended. 

These tax cases, so called, generally turn upon the same points as 
those involved in cases where the regulation of the incidentals of 
the transportation itself is in issue. It may properly be said that if 
interstate movement had begun for one purpose, it has begun for 
the other; and the same parallel reasoning is applied to all inter- 
mediate stops in the interstate movement, and to the final stop which 
points to the ending of the interstate character involved. 

The tax jurisdiction of a state or its subdivisions is to be placed 
upon the same plane as other regulatory and coercive activities, and 
is not entitled to any particular judicial leniency regarding its ex- 
tent. In Bacon v. Illinois the argument was made that since the 
person assessed had a domicile within the state, therefore, the ques- 
tion of taxation of his goods moving in interstate transportation 
should resolve in favor of the State. Regarding this bold assump- 
tion, the Supreme Court of the United States said :*°° 

“(A state) enjoys no prerogative to make levy upon . . . property 
passing through it, because it may belong to its citizens. They, as 
well as others, are under the shelter of the commerce clause.” 

The terminology in the decisions of the courts is the same, where 
the question presented be one concerning the power of the state to 
tax, or to exercise any of its other coercive powers; and it is felt 
that there is little reason to anticipate that the reasoning of any 
given court in a case presenting a tax problem will differ substan- 
tially from that of the same court in a regulatory case. 

There have been decisions where the result might conceivably be 
different if the question presented to the Court for decision had not 
been one of the power of the state to tax,**° but it is to be doubted 
that, at the present time the courts would differentiate in result the 
two types of cases. 


858 Western Oil Refining Co. v. Lipscomb, 244 U. S. 346, 37 Sup. Ct. 623, 
61 L. ed. 1181 (1917); Champlain Realty Co. v. aoa of Brattleboro, supra 
note 347; Carson Petroleum Co. v. Vial, supra note 3 

859 227 U. S. 504, 511, 33 Sup. Ct. 299, 57 L. ed. 415 (1913). 

360 The railroad rendered cab service for its passengers to and from a ferry. 
All the passengers carried were either beginning or ending an interstate jour- 
ney, The cab service was subject to city levied taxes. Pennsylvania R. Co. 
v. Knight, supra note 330; Oil was shipped from out of the state to fill orders 
already secured, within the state. It was unloaded from the cars to be re- 
packaged. The oil so unloaded was taxable. General Oil Co. v. Crain, 209 
U. S. 211, 28 Sup. Ct. 475, 52 L. ed. 754 (1908). 
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Special mention must be made of the doubtful value of tax cases 
as precedents where the movement in question originated at a point 
in one state, was through an adjoining one, to a destination in the 
first state.*** Tax cases, apparently present different problems, 
basically, and are not felt to be controlling where the matter in ques- 
tion is one other than taxation. 


Anti-Trust Cases 


Where the primary question before the Court is one involving the 
legal effect of peculiarities of a particular movement of goods in 
their interstate or intrastate transportation, cases growing out of 
federal anti-trust legislation are of little help. They throw little 
light upon the controversy for the reason that they deal with com- 
merce broadly and generally construed, and while they decide that 
certain practices and actions tend unduly to restrain competition in 
interstate commerce, they do not deal primarily with specific sepa- 
rate movements of goods. In general interstate commerce cases of 
the anti-trust variety the essential nature of the entire business 
operations govern,*** while in transportation cases it is the essential 
nature of the particular movement that is decisive. For example, 
if a group of merchants buying and selling goods in interstate com- 
merce were to conspire to raise prices, they would be amenable to 
prosecution under the Sherman Act, but this would not authorize a 
transportation company to charge interstate rates on a shipment of 
goods which one of the merchants might make to another within 
the same state. 

It is often urged that the “Streams of Commerce” cases*®* are 
applicable to transportation questions. However useful these cases 
may be in determining the limits of federal control over commerce 
generally, they are of no value in determining the character of a 
particular shipment, in view of the fact that the standards and prin- 
ciples set up in them are not sufficiently specific. Further, in the 
“Streams of Commerce” cases there usually was an evil which had 
to be cured, and the decisions resulted from a fundamental desire 
to achieve that result, while in cases where the question of the inter- 


861 Lehigh Valley R. Co. v. Pennsylvania, supra note 349; Ewing v. City 
of Leavenworth, supra note 349; See Transportation From a Point in a State 
to Another Point Within the Same State by a Route Partially Through An- 
other State, supra p. 633. 

862 Northern Securities Co. v. United States, 193 U. S. 197, 24 Sup. Ct. 
436, 48 L. ed. 679 (1904); Standard Oil Company of New Jersey v. United 
States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1911). 

863 Swift and Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 
518 (1905); Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 
735 (1922); Binderup v. Pathe Exchange, 263 U. S. 291, 44 Sup. Ct. 96, 
68 L. ed. 308 (1923). 
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state or intrastate character of a particular shipment is involved, 
there is not the same urgent need of a remedy. Cases involving 
interstate transportation are a part of the field of jurisdiction de- 
nominated “interstate commerce,” *** yet it by no means follows that 
because of this, every decision involving some principle of inter- 
state commerce is to be applied where specific interstate transpor- 
tation questions are presented. 


Cases Involving Public Health and Inspection Laws 


Cases involving public health, inspection, or similar laws of both 
the State and the United States are of little value in determining the 
character of a particular shipment where the question is one other 
than the enforcement of such statutes. These cases cannot be 
applied outside of their own fields for the reason that the aims and 
purposes of them may frequently be at odds with the general re- 
quirements of other transportation cases.**° 


Federal Employers Liability Act Cases 


There has been some discussion in the past of the place of deci- 
sions on fact situations where the primary point involved was the 
injury of an employee of the carrier.** It has been urged that the 
decisions in those cases have been made with a beneficent eye to 
the protection of the injured employee, and that while they sub- 
serve the policy of protection of employees, they should be used 
sparingly where other questions, unrelated to labor injuries, are 
raised. The argument is a plausible one, but its limitations are 
readily perceived, the fundamental one being that there is no proof 
that the decisions of the courts in labor injury cases have been dif- 
ferent in so far as general transportation principles are concerned. 
Only in very special fact situations**’ has the Court shown leniency, 
and there is no danger of these cases being misleading for the rea- 
son that the facts involved render it patent that the principle there 
evolved applies to the specific situation, and to no other. 


864 The Daniel Ball v. United States, 10 Wall. 557, 19 L. ed. 999 (U. S. 
1871); State Freight Tax Case, 15 Wall. 232, 21 L. ed. 146 (U. S. 1873). 

865 The United States v. Powers-Weightman-Rosengarten Co., supra note 
354; People v. Abramson, supra note 353; See Transportation From a Point 
in a State to Another Point Within the Same State by a Route Partially 
Through Another State, supra p. 633. 

866 McCluskey v. Marysville and Northern R. Co., 243 U. S. 36, 37 Sup. Ct. 
375, 61 L. ed. 578 (1917); Missouri, Kansas and Texas R. Co. of Texas v. 
Pace, 184 S. W. 1051 (1916); Morrison v. Chicago, Milwaukee and St. Paul 
R. Co., 103 Wash. 650, 175 Pac. 325 (1918); Laughlin v. Missouri Pacific 
R. Co., 297 Mo. 345, 248 S. W. 949 (1923); Carey v. New York Central R. 
Co., 250 N. Y. 345, 165 N. E. 805 (1929). 

ped 1. Loading and Unloading as Part of Interstate Transportation supra 
p. ; 
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VIII. 


TRANSPORTATION AS INTERSTATE THOUGH THE PARTICULAR 
MovEMENT BE ENTIRELY WITHIN THE STATE 


In the comparatively early days of modern transportation law 
when the courts first wrestled with the problem of the respective 
federal and state jurisdiction over particular types and phases of 
movements, it was strongly argued that, even though the movement 
in question be from a point in one state to a point in another and 
was substantially continuous, parts of the movement were within 
the jurisdiction of the states. Several theories were advanced. One 
had it that the portion of the journey within the territorial sover- 
eignty of the state was subject to state jurisdiction. Another had 
it that if there was a physical stop within either the state of the ship- 
ment’s inception, or the state of its destination, the portion of the 
journey involved in each situation was within the power of the state 
to regulate. A third view was that if there was a movement to a 
point within the state and then the turning over of the shipment to 
a succeeding carrier, without prearrangement to that effect, the inter- 
state character of the journey was broken. 

It would seem as if the problem would not be difficult of solution, 
since it is apparent that if the commerce clause in the Constitution 
of the United States is to have the salutary effect desired by the 
framers of that instrument, it must be construed in such fashion as 
to affectuate the purpose for which it was drawn, namely to provide 
for one type of jurisdiction to control shipments between the states, 
and thus prevent the undue burdening of such movements by the 
states. However, as has been said, there was some doubt as to how 
inclusive was the federal power, and correlatively, how restricted 
that of the states. 

One of the principal earlier cases on the subject is The Daniel 
Ball**® where a shipment to a point within a state from outside of 
it and carried by an instrumentality operating entirely within the 
state was held to be within the scope of the federal regulatory power. 
The Court said: 

“She was employed as an instrument of that commerce; for 
whenever a commodity has begun to move as an article of trade 


368 Supra Note 364 at 565. There, the steamer Daniel Ball plied between 
Grand Haven, Michigan, and Grand Rapids, in the same state. It did not 
connect with other lines. The goods carried were largely from without the 
state, or were from Michigan and destined out of the state. It was claimed 
that the vessel was engaged in purely domestic commerce, and hence was not 
subject to Federai regulation. The transportation carried on by the vessel 
was interstate. Lord v. Steamship Co., 102 U. S. 541, 26 L. ed. 224 (1880) ; 
Pacific Coast Steamship Co. v. Railroad Commissioners, supra note 341. 
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from one State to another, commerce in that commodity between 
the States has commenced. The fact that several different and in- 
dependent agencies are employed in transporting the commodity, 
some acting entirely in one State and some acting through two or 
more States, does in no respect affect the character of the transac- 
tion. To the extent in which each agency acts in that transportation, 
it is subject to the regulation of Congress.” 

Of connecting rail lines serving as a through route, the Supreme 
Court of the United States, in Norfolk and Western R. Co. v. 
Pennsylvania,*** said: 

“'. . any one of the roads forming a part of, or constituting a 
link in, that throughline (from Pennsylvania out of the state) 
engaged in interstate commerce. . . .” 

In view of such expressions by the Supreme Court of the United 
States, it can no longer be doubted that the mere fact that there is a 
movement of a through interstate shipment by a carrier operating 
entirely within the state does not affect the interstate character of 
the shipment.*”° 

There has been urged upon the courts the interesting suggestion 
to the effect that in a journey from a point in one state to a destina- 
tion in another, the part that lies within the state is within the 
jurisdiction of that state. In an early case, Wabash, St. Louis & 
Pacific R. Co. v. Illinois,3™ the Illinois Court had felt that the state 
statute providing for the recovery of penalties for violation of a 
short haul discrimination statute was applicable to the portion of the 


369 136 U. S. 114, 119, 10 Sup. Ct. 958, 34 L. ed. 394 (1890). 


870 Defendent operated a towing and lightering business at the port of Mobile. 
His operations were confined to assisting vessels from ports out of the state 
or bound to ports in other states. The Court said: “The character of the 
navigation and business in which it was employed cannot be distinguished from 
that in which the vessels it towed or unloaded were engaged. The lightering 
or towing was but the prolongation of the voyage of the vessels assisted to 
their port of destination.” Foster v. Commissioners of Pilotage of Mobile, 

2 How. 244, 246, 16 L. ed. 248 (U. S. 1859); Moran v. New Orleans, 112 
u S. 69, 5 Sup. Ct. 38, 28 L. ed. 653 (1884). Defendant operated a freight 
terminal in Brooklyn from which it collected and distributed freight for several 
railroads. The terminal was engaged in interstate transportation. The United 
States v. Brooklyn Eastern District Terminal, 249 U. S. 296, 39 Sup. Ct. 283, 
63 L. ed. 613 (1919). Defendant operated a passenger terminal for interstate 
trains in Atlanta. It operated no trains itself. The terminal company is 
engaged in interstate transportation The United States v. Atlanta Terminal 
Co., 260 Fed. 779, (1919) cert. den., 251 U. S. 559, 40 Sun. Ct. 219, 64 L. ed. 
414 (1920). Plaintiff carried goods from out of the state on through bills 
of lading. It operated between points in California. The transportation in 
which it is engaged is interstate. In defining the limits of the jurisdiction of 
the state, the Court said: “To bring the transportation within the control of 
the state, as part of its domestic commerce, the subject transported must be 
within the entire hg under the exclusive jurisdiction of the state.” Pacific 
Coast S. S. Co. v. Railroad Commissioners, supra note 341 at 13. 


372118 U. S. 557, 7 Sup. Ct. 4, 30 L. ed. 244 (1886). 
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journey lying within Illinois. The Supreme Court of the United 
States, however, rightly ruled that the entire journey, in such a 
case, was interstate, regardless of how much or how little of it lay 
within the particular state.*”* 

Whether any particular carrier is obligated under its contract 
with the shipper to carry beyond the end of its lines if they lie en- 
tirely within one state does not in the least determine the character 
of the entire journey or any part of it.*** It is inevitable that such 
a result be reached, for to hold otherwise would entail a shifting of 
the emphasis from the necessity of an essentially through journey 
from one state to another in order to find that interstate character 
had attached, to a mere matter of superficial mechanical arrange- 
ment for the physical carriage of the goods.** 

The fact that there is no understanding existing between the 
shipper and the carrier that a shipment is specifically to be inter- 
state, or continuous, does not deprive the movement of its character 
as interstate transportation if it be properly such.*** The mere fact 
that the rates for the shipment are local and not through ones or 
that the billing is local and not for the entire journey is immaterial, 
and the effect of such incidents upon the character of the transpor- 
tation involved has been authoritatively settled.*** The Supreme 
Court of the United States in Baer Bros. Mercantile Co. v. Denver 
and Rio Grande R. Co.,*** in commenting on the effect of such an 
arrangement, said: 

“But while there was no through-rate and no through route 
there was in fact, a through shipment from Saint Louis, Missouri, 
to Leadville, Colorado. Its interstate character could not be de- 
stroyed by ignoring the points of origin ard destination, separating 
the rate into its component parts and by charging local rates and 
issuing local waybills, attempting to convert an interstate shipment 
to intrastate transportation.” 

The same general principles that apply in the interstate transpor- 
tation of freight, where the movement of the goods by one of the 


3872 Louisville and Nashville R. Co. v. Railroad Commissioners of Tennessee, 
19 Fed. 679 (M. D. Tenn., 1884). 

873 The Daniel Ball, supra note 364; Houston Direct Navigation Co. v. 
Insurance Company of North America, 89 Texas 1, 32 S. W. 889 (1895); 
Cutting v. Florida R. and Navigation Co., 46 Fed. 641 (N. D. Fla., 1891). 

874 See Essential Nature of the Transportation Determines Its Character, 
supra p. 555. 

375 Supra note 373. 

876 See The Effect of Billing, supra p. 568. 

877 233 U. S. 479, 490, 34 Sup. Ct. 641, 58 L. ed. 1055 (1914). There, beer 
was shipped from St. Louis, Missouri, to Leadville, Colorado, on local bills 
of lading. Each railroad, upon receiving the goods, issued to the carrier from 
which it had received them its own bill of lading. The entire journey is 
interstate in character. 
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connecting carriers has been exclusively within one state, apply to 
the equivalent situation where the movement is that of passengers.**® 


IX. 


Tue EFFECT OF THE OWNERSHIP OF THE GOODS OR OF THE MEANS 
OF TRANSPORTATION UPON THE CHARACTER OF THE MOVEMENT 


The ownership of the goods, the movement of which is before the 
court for a determination of its character, is immaterial insofar 
as the determination of that character is concerned. The carriers, 
themselves, are under the same economic necessity of moving, un- 
molested, various materials and goods that make up their manu- 
factured product, transportation, as are other business and manu- 
facturing enterprises; and there is fully as great a need for that 
commerce to be unharassed by duality of jurisdiction as there is in 
other cases. It has been urged that the fact that the carrier owns 
the goods indicates a special treatment of the specific transportation 
problems. Fortunately, the courts have felt that where the question 
to be settled is the interstate or interstate character of shipped goods, 
certain general principles must apply, regardless of ownership.*”® 

To invert the problem, it has been argued that goods cannot be 
said to be in interstate transportation if they moved under their 
own power, or by a means entirely within the control of the owner. 
The fallacy of such reasoning is apparent. The purpose of the 
“commerce clause” in the Constitution of the United States is to 
give protection from state interference to transactions within the 
scope of the commerce clause ;**° transportation is in greater need 
of protection from interference from the claims of conflicting juris- 
diction than any other branch of interstate commerce. Much of 
the strength of the argument that goods cannot be in interstate trans- 
portation unless carried by an agency other than the shipper’s own 
means has come from a misconception of the meaning of some of 


878 Bush v. Bremner, supra note 325: “The buying of another ticket at San 
Antonio and the rechecking of the trunk was merely an incident of the con- 
tinuous journey from Pittsburgh to San Diego, and in no manner changed 
the character of the transaction.” Nast v. San Antonio, U. & G. R. Co., supra 
note 323 at 1012. 


879 Nashville, C. and St. Louis R. Co. v. Wallace, 288 U. S. 249, 53 Sup. 
Ct. 345, 77 L. ed. 730 (1933); Pipal v. Grand Trunk W. R. Co., supra note 
332; Wabash R. Co. v. Whitcomb, supra note 335; Chicago and Eastern 
Illinois R. Co. v. Public Service Commission of Indiana, 205 Ind. 253, 186 
N. E. 330 (1933) cert. den., 290 U. S. 688, 54 Sup. Ct. 123, 78 L. ed. 592 
(1933); Barker v. Kansas City, Mexico and Orient R. Co., 88 Kan. 767, 
129 Pac. 1151 (1913); Jonas v. Missouri Pacific R. Co., 48 S. W. (2d) 123 
(1932) cert. den., 287 U. S. 610, 53 Sup. Ct. 13, 77 L. ed. 530 (1932). 

880 Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824); The Daniel 
Ball, supra note 364. 
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the language of the Supreme Court of the United States in Coe v. 
Town of Errol,?** where the Court said: 

“|. . nor is exportation begun until they are committed to the 
common carrier for transportation out of the State to the State of 
their destination or have started on their ultimate passage to that 
State.” 

In view of the fact that in Coe v. Errol, transportation by floating 
the logs down a river was held to be interstate,*** it is difficult to 
perceive much weight in the arguments advanced in favor of the 
proposition that the ownership of the means used in the transpor- 
tation is of any effect in determining the character of the trans- 
portation.*** 


Effect of the Medium of the Transportation 


It is to be mentioned that the same general principles apply, 
whenever there is a problem of determining the character of a par- 
ticular journey presented to the courts, without regard to the method 
used to move the goods in the particular case. It cannot be held 
to be otherwise, without straight-jacketing progress and denying 
any change in the means of moving goods. A perusal of the cases 
will reveal that the courts have not held that the means of locomo- 
tion is of any effect whatever, in itself, of determining the particular 
character of the transportation.*** 


X. 


PRESUMPTIONS 


There is no presumption to be applied in any particular situation 
as to whether the particular shipment was interstate or intrastate. 
Usually a good case can be made either way. 


381 Supra note 336. 


‘s? Part of the logs involved were held to have been in interstate transpor- 
tation, and part in intrastate transportation. 


“83 Kelley v. Rhoads, 188 U. S. 1, 23 Sup. Ct. 259, 47 L. ed. 359 (1903) 
(sheep driven to market) ; Champlain Realty Co. v. Town of Brattleboro, 
supra note 347 (logs floated down a river); In the Matter of Pipe Lines, 24 
I. C. C. 1, (1912) (oil pumped through pipes) ; Mill Creek Coal and Coke 
Co. v. Public Service Commission of West Virginia, 100 S. E. 557 (1919) 
(transmission of electricity by wires). 

884 The Daniel Ball v. United States, supra note 364 (transportation by 
ship); Kelley v. Rhoads, supra note 383 (driving of sheep); Pennsylvania 
v. West Virginia, 262 U. s. 553, 43 Sup. Ct. 658, 67 L. ed. 1117 (1923) (pip- 
ing of gas); Hughes Brothers Timber Co. v. Minnesota, supra note 336 
(floating of logs) ; Public Utilities Commission of Rhode Island v. Attleboro 
Steam and Electric Co., 273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927) 
(transmission of electricity by wire); Meyers v. Railroad Commission, 218 
Cal. 316, 23 P. (2d) 26 (1933) (transportation by motor truck): Conlin Bus 
Lines v. Old Colony Coach Lines, supra note 357 (transportation of passenger 
by motor bus). 


7 
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The argument that there should be a presumption in favor of 
interstate movement is based upon the idea that the policy of having 
commercial movements of goods subject to one National jurisdic- 
tion, as reflected in the commerce clause in the Constitution of the 
United States, is best served by such a presumption, and that the 
clearest kind of showing should be required in order that a shipment 
be pronounced to be intrastate in character. Those advocating a 
presumption in favor of intrastate transportation proceed along the 
line that, since the Federal Government’s powers are only those 
surrendered by the states, state power should be preserved and 
strengthened wherever possible. 

As to which of these two views one adopts, as a general proposi- 
tion, is largely a matter of political philosophy. There is, however, 
a third method of procedure based on the idea that presumptions 
are dangerous and that the courts should make their decisions using 
the ordinary common law and statutory rules of procedure and 
evidence, without reference to any particular presumption. Such a 
view proceeds along the asumption that both federal and state juris- 
diction have their places in the scheme of things, and that as a result 
there should be, and is, no presumption one way or the other. 

The only record in the cases of a presumption in favor of inter- 
state or intrastate transportation appeared in Chicago, Milwaukee 
and Staint Paul R. Co., v. Campbell River Mills Co.,*> where the 
question before the court was whether or not a particular move- 
ment was interstate. There the Court said: 

“Assuredly, if there is any serious doubt as to whether the ship- 
ment was interstate, this doubt should be resolved in favor of the 
intrastate character of the transaction. . . .” 

The Court cited as authority for the statement quoted the decision 
of the Supreme Court of the United States in Arkansas Railroad 
Commission v. Chicago, Rock Island and Pacific Railroad Co.*** 
Examination of that case will reveal that the subject there under 
discussion was whether, in the absence of a specific statement in an 
order of the Interstate Commerce Commission, the order was to be 
extended to cover rates for traffic that was properly intrastate. The 
Court there felt that there was and should be a presumption in favor 
of state power, since the jurisdiction over rates of transportation 
that was properly intrastate existed only in so far as it was neces- 
sary to protect the revenues from interstate transactions.**? As a 


885 53 F. (2d) 69, 73 3S Se A. 9th, 1931) cert. den., 285 U. S. 536, 52 Sup. 
Ct. 310, 76 L. ed. 930 (193 

386 274 U.S. 597, 47 - Ct. 724, 71 L. ed. 1224 (1927). 

387 Railroad Commission of Wisconsin v. Chicago, Burlington and Quincy 
R. Co., supra note 328. 
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result, in a situation where there was a serious doubt as to the in- 
clusiveness of an order of the Interstate Commerce Commission 
concerning rates, that doubt should be resolved in favor of the intra- 
state jurisdiction. 

It is submitted that the reasoning of the Court in Chicago, Mil- 
waukee and Saint Paul R. Co. v. Campbell River Mills Co. on the 
matter of presumptions in favor of the intrastate character of a 
given movement of goods, where there is doubt on the question, had 
its inception in an erroneous interpretation of the opinion of an- 
other court, and that hence it should be entitled to no weight, and 
allowed to be of no persuasive value in future cases where the ques- 
tion of the character of a particular movement is at issue. 





THE BOYD DOCTRINE IN RAILROAD 
REORGANIZATION 


P. M. FAIRBANKS anp H. E. JOHNSON 


PART I 


INTRODUCTION 


The combined efforts of Congress and the courts to speed up 
railroad reorganizations has resulted in nothing more satisfactory 
than a log jam in the Interstate Commerce Commission.’ The stale- 
mate is due to two obstacles, one economic, the other legal. 

Of the fundamental problems of technology and finance only a 
sketch is permitted here. History outlines the triumph of trans- 
portation by steam over the competition of waterways, the forces of 
nature, and the persistent mockery of the traditions of sound finance 
by those in positions of responsibility. The system had no sooner 
passed through its own painful adolescence when it was engulfed 
in the present general depression. Today the sedative effect of 
Government financial aid is wearing off and the railroads are sus- 
pended in a state of startled uncertainty. With express traffic taking 
to the highway and the Pullman clientele taking to the air, with the 
Government’s policy as to labor relations, codrdination of facilities, 
rates, lending, subsidies, and even ownership being almost unpre- 
dictable the position of the railroad in the national economic picture 
can hardly be said to be static. This fact remains, however, the 
railroads are, and will be unable to meet the demands of a financial 
structure erected in the era of supreme optimism. The investor 
must tighten his belt and see his securities go through the wringer. 

The unsolved legal problem has to do with the allocation of assets. 
Who must have what when the complicated financial structure has 
been torn down and rearranged? Specifically, under what circum- 
stances can any of the assets of a bankrupt road be returned to its 
former owners? A line of equity cases which came down before the 
advent of a bankruptcy law for railroads holds that all creditors 
must be paid in full before anything of value can be made available 
to stockholders, the equity owners of the insolvent railroad.* 


1 Rhyne, J. C. C. and Railroad Reorganization (1937) 5 Gro. Wash L. Rev. 
749; Weiner, Reorganization Under Section 77 (1933) 33 Cor. L. Rev. 834. 
2 Railroad Company v. Howard, 7 Wall. 392, 19 L. ed. 117 (U. S. 1868): 
Louisville Trust Co. v. Louisville, etc., Ry. Co., 174 U. S. 674, 19 Sup. Ct. 827, 
43 L. ed. 1131 (1899); Chicago, Milwaukee, and St. Paul R. Co., v. Third 
National Bank of Chicago, 134 U. S. 276, 10 Sup. Ct. 550, 33 L. ed. 900 
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A. Reorganization Procedure in Equity—a résumé. A railroad 
reorganization in equity takes the form of an ordinary foreclosure 
proceeding. A secured creditor brings a bill to enforce his lien, a 
receiver is appointed, and from the proceeds of the sale which is 
had the lienholder is paid. Where vast corporation properties are 
the subject of the sale, however, the situation is vastly different from 
the conventional foreclosure. By the nature of things, there can 
be only one purchaser of even a modest-sized railroad. The security 
holders combine their resources, bid in the property, and strike off 
that part of the sale price which represents the proportion of the 
whole lien which is held by them. The new owners then set up 
a new company and a new capital structure and operations are con- 
tinued as before. This procedure is still available today although in 
practice it has been superseded largely by Section 77 of the Bank- 
ruptcy Act.® 

B. History of Bankruptcy Legislation in the United States. As 
a legal system develops the emphasis gradually moves from creditor 
interest to debtor protection. Originally, bankruptcy was simply a 
means whereby a creditor could reach the assets of fraudulent and 
dishonest debtors. The first English bankruptcy act, adopted in 
1542,* contained no discharge provision, and none was added until 
1705.° Early legislation in this country provided no voluntary pro- 
ceedings and permitted discharges only upon the consent of cred- 
itors.° Successive acts are marked by increasing solicitude toward 
debtors.’ Sentimentality is not the moving force in this evolution. 
An overburdened debtor is likely to be about as socially useful as 
the erstwhile occupant of the debtor’s gaol. 

The second trend which marks the recent course of bankruptcy law 
is the incorporation and development of the common law device, 
creditor composition. At common law* a composition was effected 


(1890) ; Northern Pacific Ry. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 
L. ed. 931 (1913); First National Bank of Cincinnati v. Flershem, 290 U. S. 
504, 54 Sup. Ct. 298, 78 L. ed. 465 (1934). 

349 Stat. 911 (1935), 11 U. S. C. Supp. III, § 205 (1937). 

434 and 35 Henry VIII, c. 4 (1542). 

54 Anne, c. 17, § VII (1705). 

62 Stat. 19 c. 19 (1800); repealed in 1803, 2 Stat. 248 c. 6. 

75 Stat. 440 c. 9 (1841). This act provided for voluntary proceedings and 
permitted a discharge upon consent of a majority in number and amount of 
the creditors. 

14 Stat. 517 (1867), amended in 1874, 18 Stat. 178. This statute provided 
the first composition agreement between debtors and creditors. 

30 Srat. 544 (1898), 11 U. S. C. § 1-112 (1934). This act eliminated 
creditor’s consent to discharge, and also provided for the use of composition 
agreements. As amended it is still in force today. 

8 Clark v. White, 12 Pet. 178, 9 L. ed. 1046 (1838); Mellon v. Goldsmith, 
47 Wis. 573, 3 N. W. 592 (1879); Continental National Bank v. McGeoch, 
92 Wis. 310, 66 N. W. 606 (1896). 
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when a group of creditors voluntarily agreed among themselves and 
with their debtor to reduce the amount of their claims. The idea is 
that by scaling the debts of an individual to a point more commen- 
surate with his earning capacity the creditors will eventually realize 
more than they would either by carrying on the debtor’s business 
themselves, selling it as a whole, or liquidating it as junk. Such a 
program, however, depended for its success upon the wholehearted 
codperation of all of the creditors, for a dissenter could hold out 
for the full amount of his claim.° This put a premium on obstinacy, 
for the more desirable this method of procedure appeared to be, 
the more likely it was that a disgruntled minority creditor would 
insist upon his inalienable right to do as he pleased and thereby sab- 
otage the entire program. As the successful formulation of com- 
position agreements prevents the unwarranted collapse of many pro- 
ductive enterprises the selfish obstruction of such plans by a minority 
of dissenting creditors is not regarded as being compatible with 
the public interest. Accordingly, the bankruptcy laws have been 
gradually modified to include the composition field.° The prin- 
ciples used are substantially the same as those applicable at common 
law with the very important exception, however, that a specified 
majority in number of creditors, with the approval of the Bank- 
ruptcy Court, is given the power to bind a dissenting minority to 
the provisions of a composition plan.” 

C. Law Governing Equity Reorganizations. Railroad reorganiza- 
tions of the past, while nominally foreclosure sales, have in reality 
been conducted as compositions. When all of the hocus-pocus is 
over it invariably appears that substantially the same stockholder 
and creditor lists appear in the streamlined capital set-up.1* The 
sale at an upset price does a great deal more, however, than cast an 
aura of respectability over the proceedings. Every creditor is en- 
titled to his pro rata share of the proceeds of the foreclosure sale. 
The fact that the purchaser is a group of lienholders does not change 
matters any. The court under whose auspices the sale is held recog- 
nizes the fact that there is but one possible buyer'* and presumably 


® Danzig v. Gumersell, 27 Fed. 185 (C. C. E. D. Mo. 1886). 

10 Act of 1867 as amended by the Act of 1874, supra note 7, § 43; Act of 
1898, supra note 7, § 12; Section 77, supra note 3, Section 77B, 48 Stat. 912 
(1934), 11 U. S. C. § 207 (1934). 

11In the present Act vote of two-thirds of a class is required. Section 
77(e), supra note 3. 

12 See Northern Pacific Ry. v. Boyd, supra note 2, at 494, 495 (Statements 
of counsel for defendant justifying the fact.) In that case the stockholders 
of the debtor company emerged from the reorganization as the stockholders 
of the reorganized corporation. 

13 See First National Bank of Cincinnati v. Flershem, supra note 3, at 527. 
See also Frank, Reflections on Corporate Reorganizations (1932-1933) 19 Va. 
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takes care that the sale price fairly represents the value of the prop- 
erty sold and that the dissenter receives the cash value of his interest. 
The well-known fact is, however, that judges have neither the 
ability nor the inclination to challenge the figure set by the prospec- 
tive purchaser.** The result is that the securities offered each cred- 
itor under the reorganization plan are invariably worth more than 
that creditor’s share of the upset price.** The once profitable busi- 
ness of dissenting thus becomes an expensive luxury. 

It is not quite true, however, that the dissenter was completely 
under control. It is a fact that he could not complain because the 
property had been purchased by a group of lienholders and proof 
by him that the upset price was too low’® was next to impossible. 
The trouble was that he still had not received the face value of his 
claim. In this case the law authorized him to have the sale set aside 
as to him if it appeared that the stockholders in the old company 
had received anything of value in the course of the reorganization..* 

This conclusion is compelled by some elementary conceptions 
which are no less applicable because of the complexity of the financial 
metamorphosis. An individual debtor cannot bid in his own prop- 
erty at foreclosure sale and expect it to be ipso facto removed from 
the reach of his general creditors.** Neither can any part of that 
property be held for him by any purchaser at the sale.® In the 


L. Rev. 541 at 554; Wehle, Railroad Reorganization Under Section 77 of the 
Bankruptcy Act (1934) 44 Yate L. J. 197 at 213. 

14 Bonbright, Problem of Judicial Valuation (1927) 27 Cor. L. Rev. 493. 
This article is an excellent study of the difficulties of valuation of corporate 
property in foreclosure proceedings and reorganizations. See also Wehle, 
supra note 13, at 214 n. 45; Lowenthal, Railroad Reorganization Act (1933) 
47 Harv. L. Rev. 18 at 33. 

15 This results from the upset price being set at too low a figure. See 
First National Bank of Cincinnati v. Flershem, supra note 2, at 523 et seq., 
and footnotes; Weiner, Conflicting Functions of the Upset Price (1927) 27 
Cor. L. Rev. 132 at 143. 

16 Kansas City Ry. v. Central Union Trust Co., 271 U. S. 442, 454, 46 Sup. 
Ct. 549, 70 L. ed. 1028 (1926); Frank, supra note 13, at 563. 

17 Northern Pacific Ry. v. Boyd, supra note 2, at 504. The court said, “For, 
if purposely or intentionally a single creditor was not paid, or provided for in 
reorganization, he could assert his superior rights against the subordinate 
interests of the old stockholders in the property transferred to the new com- 
pany.. They were in the position of jee debtors who could not reserve 
an interest as against creditors. .. . Any device, whether by private contract 
or judicial sale under consent decree, whereby stockholders were preferred 
before the creditor was invalid.” See also Louisville Trust Co. v. Louisville, 
etc., Ry. Co., supra note 2, at 683, 684. There the court said, “. . . no such 
proceedings can be rightfully carried to consummation which recognizes or 
preserves any interest in the stockholders without also recognizing and pre- 
serving the interests . . . of every creditor of the corporation. ...” See also 
Kansas City Ry. v. Central Union Trust Co., supra note 16. 

183 Jones, Mortcaces (1928) § 2429. 

19 This is the familiar doctrine of “fraudulent conveyances.” Clements v. 
Moore, 6 Wall. 299, 18 L. ed. 787 (1867) ; 3 Jones, Mortcaces (1928) § 2137; 
First National Bank of Cincinnati v. Flershem, supra note 2, at 520. 
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latter case the doctrine of fraudulent conveyances applies and the 
general creditors are allowed to reach the debtor’s interest. 


In the corporate scheme the bondholders are the secured creditors 
and the stockholders are the equity owners. A dissenting creditor, 
secured or unsecured, has no complaint if he is not paid in full or 
even if the whole of the assets are devoured by claims superior to 
his own as long as the stockholders receive no interest. The other 
distributees, having been paid what is theirs, can dispose of their 
property as they wish except that if anything is “given” back to 
the stockholders there is “constructive” fraud.*° When a great cor- 
poration is reorganized, however, it is but rarely that the stock- 
holders are left out completely. In the first place it must be shown 
that total debts exceed total assets before they can ever be ex- 
cluded.2*_ The difficulties of evaluation for this purpose are self- 
evident. In the second place it is to the advantage of all that they 
be kept in the fold. New money is needed badly and there is no 
better market for a new issue of securities than in that group which 
has an investment in need of protection.”* 


Hence the dilemma. The law condemns stockholder participa- 
tion; the factual situation demands it. It is suggested that as a 
matter of practice, the equity owners are always admitted and that 
loss thereby has been avoided as the bulk of the claims has been 
brought in by coercion and salesmanship. However, during the past 
70 years the Supreme Court has maintained the law at regular 
intervals. It first happened in 1869 when the officials of the Chicago, 
Rock Island and Pacific Railroad attempted to “give” some bonds to 
the stockholders of a clearly insolvent line (the Mississippi and 
Missouri Railroad) which was being absorbed into the Rock Is- 
land System. The Court held ** that the solemn judicial sale did 
not prevent unsatisfied creditors of the insolvent line from seizing 
the “gift” of bonds. 


20 Central Improvement Co. v. Cambria Steel Co., 210 Fed. 696 (C. C. A. 
y" 1913) ; Clements v. Moore, supra note 19, at 312; Frank, supra note 13, 
at 542. 


21 The Act itself provides that stockholder assent is needed except in three 
cases, one of which is insolvency. Supra note 3, sub. (e). See also Central 
Improvement Co. v. Cambria Steel Co., supra note 20; Frank, supra note 13, 
at 551, 560; Wehle, supra note 13, at 217; Swaine, Reorganization of Corpora- 
tions (1927) 27 Cor. L. Rev. 901, at 905. 


22 Kansas City Ry. Co. v. Central Union Trust Co., supra note 16, at 455. 
“Generally, additional funds will be essential to the success of the undertaking, 
and it may be impossible to obtain them unless stockholders are permitted to 
contribute and retain an interest sufficiently valuable to move them.” See also 
Swaine, supra note 21, at 915. 


23 Railroad Company v. Howard, supra note 2, at 410, 415. 
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Again in 1890 and in 1899 the Court held to the doctrine.** In 
1913 the Boyd case*® secured it even further. The Northern Pacific 
Railroad reorganization had provided new stock which was sold to 
the old stockholders for eleven million dollars. Boyd, the plaintiff, 
an unsecured creditor of the railroad, had knowledge of the reor- 
ganization but was neither invited to participate nor did he ask to 
be admitted. After the reorganization was closed and after the new 
company had been operating the railroad for a number of years he 
brought suit for the full amount of his claim. The Supreme Court 
held, over a single dissent, that the reorganization and foreclosure 
sale were not conclusive and ordered the sale set aside as to him. 
In spite of the fact that for some time after the reorganization the 
stock which had been issued to the old stockholders was worth no 
more than the new cash paid in, the Court found that the fact that 
the issue had been offered to the old stockholders as a group meant 
that it must have been of some value, whether for earning power, 
present or prospective, or only for control. That value, whatever it 
was, rightly belonged to the creditors*® and Boyd, as one who had 
not assented to the transfer, had the right to look to it in satisfac- 
tion of his claim. 

In the Boyd case the Court went further than it had gone before 
in order to protect the dissenting creditor. Analogy to the doctrine 
of fraudulent conveyances requires that the creditor should proceed 
against the stockholders for it is they who have received that to 
which he was rightfully entitled. In this case the new company 
itself was held liable for the debt. The interest reached may be 
the same in each instance but the procedure allowed here is much 
more deadly. In addition, however, there is danger of injustice 
for purchasers of subsequent stock issues will be affected equally. 
The Boyd case has become the Boyd doctrine. Unless all creditors 
either consent or are paid in full, no equity reorganization plan can 


24In the case of Chicago, Milwaukee, and St. Paul Ry. Co. v. Third Na- 
tional Bank of Chicago, 134 U. S. 276, 10 Sup. Ct. 550, 33 L. ed. 900 (1890), 
the court held the lessee of a railroad liable for the unsecured debts incurred 
by the lessor company when it was operating the road. The court adhered 
closely to the trust fund doctrine and found the lease merely a device whereby 
it was attempted to take the assets beyond the reach of the unsecured creditor 
group. 

In the “Monon” case, supra note 2, the Supreme Court held it the duty of 
the trial court to inquire into the circumstances surrounding a railroad reor- 
ganization in order to prevent the sale from being used collusively by stock- 
holders and bondholders to the detriment of unsecured creditors. 

25 Supra note 2. The facts of this case are sufficiently familiar so that a 
further statement of them will not be presented. 

26“If the value of the road justified the issuance of stock in exchange for 
old shares, the creditors were entitled to that value, whether it was present or 
prospective, for dividends or only for purposes of control.” Northern Pacific 
Ry. v. Boyd, supra note 2, at 508. 
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allocate any of the assets of an insolvent corporation to its stock- 
holders.2". This Boyd doctrine has made the reorganization of rail- 
roads difficult. The high measure of dissenter-protection thus ac- 
corded encourages the formation of minority groups, the very ex- 
istence of which makes successful reorganization impossible as a 
practical matter. 

It was because equity procedure was deemed inadequate in the 
present status of the law that Congress enacted a bankruptcy law 
for railroads.2* Whether the effort as a whole is or will be suc- 
cessful is not the subject of this discussion. Two distinct legal 
questions, however, have been raised which admit of abstract treat- 
ment here. The first has to do with statutory interpretation. What, 
if anything, does the Act do to minority groups of dissenting cred- 
itors? The second question is one of Constitutional law. What 
treatment is guaranteed by Fifth Amendment “due process” to the 
various groups and individuals affected by the bankruptcy reorgani- 


zation? Specifically, what place has the Boyd doctrine in the new 
scheme ? 


PART II 


STATUTORY INTERPRETATION 


It was hereinbefore noted that railroad reorganizations via equity 


receiverships were much like common law compositions and that the 
proceedings broke down when promoters were unable to obtain the 
“approval” of all the interested parties. The effect of Section 77 
is to incorporate the institution of majority rule into the common 
law composition and to remove the whole proceeding from the equity 
to the bankruptcy court. Minority objectors are subordinated to 
the interests of the majority and the public interest that salutary 
readjustments be freely made. 

At two points the principles of the common law composition differ 
from orthodox bankruptcy liquidation. First, the creditors voluntar- 
ily agree to accept less than the face value of their claims, and second, 
the property involved is returned to the debtor.*® When these 
principles are adopted by a bankruptcy statute the effect is to use 


27 This is the famous Boyd doctrine. It has since been limited by decisions 
growing out of a dictum in the original case. This dictum is to the effect that 
a creditor who has received and refused a fair offer cannot later attack the 
reorganization. Northern Pacific Ry. v. Boyd, supra note 2, at 508. 


28 Rhyne, supra note 1, at 753; Rodgers and Groom, Reorganization of Rail- 
road Corporations Under Section 77 of the Bankruptcy Act (1933) 33 Cot. 
L. Rev. 571, 573; Dodd, Reorganization Through Bankruptcy: A Remedy For 
What? (1933) 48 Harv. L. Rev. 1100; Weiner, supra note 1, at 834. 


29 See Clark v. White, supra note 8; Mellen v. Goldsmith, supra note 8; 
Anderman v. Meier, 91 Minn. 413, 415, 98 N. W. 327, 328 (1904). 
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the bankruptcy power to enforce the will of a majority of creditors 
of equal standing upon the minority of that class. A number of 
observers,*° however, are of the opinion that the doctrine of dis- 
senter supremacy has been incorporated into Section 77 and that 
an individual creditor is not bound to accept the provisions of a 
reorganization plan which has been duly approved according to the 
statute. This is an erroneous conclusion. Congress did not codify 
the rule of the Boyd case, the courts have not done so in the past 
and it is extremely doubtful that they will do so in the future. These 
positions will be substantiated in order. 

A. Previous and Contemporary Legislation. A brief review of 
the steps by which the principles of creditor composition have been 
incorporated into the Bankruptcy law from time to time in the past 
is in order here. The first Bankruptcy Composition Statute in the 
United States was enacted in 1867.** It was amended in 1874 ** 
and appears in substantially the same form as Section 12 of the 
Act of 1898.°* Section 12 proceedings are available to individuals 
only and there is provision for compositions with unsecured cred- 
itors only. The distinguishing features of bankruptcy composition 
are there, i.e., that with the consent of a majority in number and 
amount of the creditors the debt to each is scaled down and the 
assets are returned to the debtor. Several cases disposed of objec- 
tions to the Acts on Constitutional grounds.** 

It took a great depression to bring about further legislation em- 
bodying the composition idea, but the several acts of 1933 and 1934 
are unanimous along this line. Section 74*° is for individuals and 
it extends the composition features of the Act of 1898 to provide 
that a majority of secured creditors may agree to an extension of 
maturity dates and bind their dissenting colleagues to the arrange- 
ment. An extension of time, of course, is less drastic than a reduc- 
tion in amount but it is a correlative attribute of the claim which 
in this instance is modified according to composition principles. 

Section 75 ** is an Act of similar character which was enacted for 


30 Weiner, supra note 1, at 845; Wehle, supra note 13, at 211 suggests that 
Section 77 is open to due process objections on the basis of the Boyd case. 
See also Note (1936) 49 Harv. L. Rev. 1111, at 1190. 

31 Supra note 7. 

32 Supra note 7. 

33 Supra note 7. 

34 The Act of 1867 as amended in 1874 was declared constitutional as to its 
composition features in, In Re Reiman, Fed. Cas. 11,673 (S. D. N. Y. 1874). 
The Act of 1898 was declared constitutional in Hanover Bank v. Moyses, 186 
U. S. 181, 22 Sup. Ct. 857, 46 L. ed. 1113 (1902). 

3549 Stat. 246 (1935), 11 U. S. C. Supp. III, § 202 (1937). 

3648 Stat. 1289 (1934), 11 U. S. C. § 203 (1934). This was the Frazier- 
Lemke Act and was declared unconstitutional in Louisville Joint Stock Land 
Bank v. Radford, 295 U. S. 555, 55 Sup. Ct. 854, 79 L. ed. 1593 (1935). 
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the benefit of farmers. At first it had the same restrictions as Sec- 
tion 74 against reducing the amount of impairing the lien of the 
secured creditor but it was amended in 1935 ** to permit reduction 
of the amount and the lien to the fair and reasonable market value 
of the property at the date of the composition. Reduction of future 
interest rates was also permitted by this amendment. 

Sections 74, 75, and 77 were enacted at the same time.** Sections 
77 B** and 80,*° applying to corporations other than railroads and 
public bodies, respectively, followed shortly thereafter. Composition 
ideas are dominant in all of them. 

B. Effect of the Provisions of the Statute. The terms of Section 
77, itself, are the best indicators of the character of that Act. 
(1) and (2) of subsection (b) make modification of cred- 
mandatory but permit the rights of stockholders to be 
ed. Clearly, this contemplates a reduction of debts 
irn of the property to the debtor, a state of affairs germane 
to creditor composition but utterly alien to the orthodox bankruptcy 
proceeding involving a liquidation and distribution of assets. Con- 
sistently, subsection (e)*? dispenses with a stockholder vote where 
the interest of that group is not adversely affected by the plan. 

Subsection (e) deals with the execution of the reorganization 
plan, first laying out the requirements for its approval by the Com- 
mission and the Court,** then providing for submission to the various 










3749 Stat. 942 (1935), 11 U. S. C. Supp. III § 203 (1937). 
38 The original sections were all enacted March 3, 1933. 
39 48 Stat. 912 (1934), 11 U. S.C. § 3 207 (1934), enacted June 7, 1934. 
4048 Stat. 798 (1934), 11 U. S. C. § 303 (1934). 


41“(b) A plan of reorganization within the meaning of this section (1) shall 
include provisions modifying or altering the rights of creditors generally, or 
of any class of them, secured or unsecured, either through the issuance of new 
securities of any character or otherwise; (2) may include provisions modify- 
ing or altering the rights of stockholders generally, or any class of them, either 
through the issuance of new securities of any character or otherwise.” 


42“ |. Provided, That submission to any class of stockholders shall not be 
necessary if the Commission shall have found, and the judge shall have affirmed 
the finding, (a) that at the time of the finding the corporation is insolvent, or 
that at the time of the finding the equity of such class of stockholders has no 
value, or that the plan provides for the payment in cash to such class of stock- 
holders of an amount not less than the value of their equity, if any, or (b) that 
the interest of such class of stockholders will not be adversely or materially 
affected by the plan, or (c) that the debtor has pursuant to authorized corpo- 
rate action accepted the plan and its stockholders are bound by such accept- 
ance: 7 


43 The subsections are too long to he set out in full here. Only relevant 
portions appear below. Sub. (d) “After the filing of such a plan, the Com- 
mission, unless such plan shall be considered to be prima facie impracticable. 
shall . . . hold public hearings . . . and following which the Commission shall 
render a report and order in which it shall approve a plan, ... that will in 
its opinion meet the requirements of subsections (b) and (e) of this section, 
and will be compatible with the public interest; or ... it shall refuse to ap- 
prove any plan... . No plan shall be approved or confirmed by the judge in 
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classes for approval by them, and finally indicating the treatment 
which must be given to dissenting classes.** The provision for Court 
and I. C. C. approval of the plan are relevant in this inquiry. The 
plan must first be approved as “fair and equitable” ** as to minorities 
which may disapprove. Then it is submitted to a vote and if ap- 
proved by two-thirds of each class and confirmed by the court it 
becomes binding on all parties, including minorities. If a class 
should reject the plan, however, it goes back to the judge for exam- 
ination according to another standard, viz, whether it may be pro- 
mulgated over the objections of a dissenting class. Why are there 
two examinations? It is recognized that a plan may be safely carried 
through without the approval of a certain class of creditors only if 
the interest of that group is not adversely affected.*7 However, it 
is also recognized that with the consent of a given group the inter- 
est of that group may be substantially reduced. This is common 
law creditor composition plus majority rule by statute. The provi- 
sion for sending an unsatisfactory plan back to the I. C. C. is 
consistent.** The plan must be such that it either will obtain the 
requisite vote of approval or it must be such that dissenting classes 
are unaffected. 

Why have a vote at all if this is only an old-fashioned bankruptcy 
involving only liquidation and distribution? Why allow the judge 


any proceeding under this section unless the plan shall have first been approved 
by the Commission and certified to the court.” 

Sub. (e) “. . . the judge shall approve the plan if satisfied that: (1) It 
complies with the provisions of subsection (b) of this section, is fair and 
equitable, affords due recognition to the rights of each class of creditors and 
stockholders, does not discriminate unfairly in favor of any class of creditors 
or stockholders, and will conform to the requirements of the law of the 
lend... .” 

44 Sub. (e) “If the judge shall approve the plan, he shall file an opinion... 
and enter an order to that effect, and shall send a certified copy of such opinion 
and order to the Commission. The plan shall then be submitted by the Com- 
mission to the creditors of each class .. . and to the stockholders of each class.” 

45 Supra note 43, sub. (e). 

46 Sub. (f) “Upon confirmation by the judge, the provisions of the plan and 
of the order of confirmation shall, subject to the right of judicial review, be 
binding upon the debtor, all stockholders thereof, including those who have 
not, as well as those who have, accepted it. And all creditors secured or unse- 


cured . . . including creditors who have not as well as those who have ac- 
cepted it.” 
47 Sub. (e) “. .. Provided further, That submission to any class of creditors 


shall not be necessary if the Commission shall have found, and the judge shall 
have affirmed the finding, that the interests of such class of creditors will not 
be adversely and materially affected by the pian. or that at the time of the 
finding the interests of such class of creditors have no value, or that the plan 
provides for payment in cash to such class of creditors of an amount not less 
than the value of their interests.” 

48 Sub. (e) “. . . If the judge shall not confirm the plan, he shall file an 
opinion, . . . and enter an order in which he shall either dismiss the proceed- 
ings, or, in his discretion and on the motion of any party in interest, refer the 
case back to the Commission for further proceedings. . . .” 
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to dismiss the whole action and send it to the equity court when fur- 
ther effort to obtain the necessary consents seems futile? If it were 
straight bankruptcy the proceedings could be pushed through strong- 
arm, without regard to consents. Creditor approval is needed only 
where it is contemplated that stockholders will participate and debts 
have not been paid in full.*® 


D. Congressional Intent. The legislative history of Section 77 
and its contemporaries further supports the conclusion that these are 
bankruptcy composition statutes. A memorandum submitted by the 
Solicitor-General®® upon which the legislation was based clearly 
requests composition legislation. The committee reports®™ largely 
reproduce the memorandum. Explanatory statements by legislators®* 
in charge of this and the contemporaneous bills are clear on this 
point. There is no doubt what Congress intended. 


49 New York Trust Co. v. Continental and Commercial Trust and Savings 
Bank, 26 F. (2d) 872 (C. C. A. 8th 1928), cert. den., 278 U. S. 644, 49 Sup. 
Ct. 80, 73 L. ed. 558 (1928). Frank, supra note 13, at 551; Note (1935) 35 
Cox. L. Rev. 391, 397. 


50 Sen. Doc. No. 1215, 72nd Cong. 2d Sess. (1933). This document is the 
Senate Committee Report. The memorandum is attached thereto as Exhibit A. 


51H. R. Rep. No. 1897, 72nd Cong. 2d Sess. (1933). Sen. Rep. No. 1215, 
72nd Cong. 2d Sess. (1933). 


52“This is a sincere attempt upon the part of the majority of the Committee 
on the Judiciary to do something which will relieve debtors from the present 
condition in which they find themselves. . . . It is nothing more, Mr. Speaker, 
than an extension of the present composition feature of our bankruptcy law, 
and when that composition provision was, in 1874, put into the act of 1867, the 
same criticism and the same fears were expressed upon that occasion that the 
bill was unconstitutional; ... but within the very year that it was enacted the 
courts passed upon the provision and declared it constitutional.” Rep. Condon, 
76 Conc. Rec. 2913 (1933). 

“There is no reason to believe that the creditor classes will suffer in any 
way by the liberalization of the composition provision intended by this bill 
and the extension of it to include within its sphere of operation the reorgan- 


ization of financially embarrassed private corporations and railroad corpora- 
tions.” Rep. Condon, id. at 2914. 


“The prime purpose is to compel the creditor who refuses to compromise 
his claim, to accept the judgment of a majority of the creditors in numbers and 
amount as to that which is feasible under all the circumstances so far as the 
debtor’s assets and his ability to pay are concerned.” Rep. Michener, id. at 
2928. 

“The bill will help the farmer. We have fixed it so that it will do that very 
thing and I have had to stand up and fight all summer contending for the right 
of the individuals to have the same extensions and compositions as the corpo- 
rations.” Rep. McKeown, id. at 2931. 


“Mr. Speaker, this bill in its first provisions seeks to retain as far as it may 
the present economic organizations, to make it possible for the bankrupt or 
distressed creditor to avail himself of the machinery of the Federal courts and 
effect if he can a settlement with his creditors.” Rep. Sumners, id. at 2908. 

“It is merely a further amplification of the power exercised by Congress in 


1874 when it passed the amendment to the act of 1867 providing for composi- 
tions. Rep. Condon, id. at 2914 
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It has been contended*® that the requirements of the Act that the 
reorganization plan be “fair and equitable” according to the “law 
of the land,” ipso facto, incorporate into the Statute the doctrines of 
equity in general and the Boyd doctrine in particular. It would 
seem, however, that this resort to such an excess of symbolism and 
the attachment of a great significance to the appearance of the word, 
“equitable” shows more than anything else that the Boyd nemesis 
has harassed the reorganization bar so long that certain elements of 
it are convinced of its inevitable omnipresence. Section 77 requires 
that the plan give due recognition to each class.°* Equity requires 
similar treatment. Does the fact that Section 77 expressly codified 
some of the rules of the equity courts mean that all of the law of 
equity is to be supplied by inference? Expressio unius est exclusio 
alterius. The argument as advanced notes, that, running through 
the Monon, Boyd, and similar cases are expressions to the effect that 
any reorganization plan that includes stockholders when creditors 
are not paid in full is unlawful.®* A plan under Section 77 must 
conform to the “law of the land.” Does this mean that it is to be 
tested according to the standards applied in those cases? The an- 
swer is that the “law of the land” is comprised of something more 
than the doctrine of the Boyd case. It also includes the law of bank- 
ruptcy compositions which has been in vogue under the Acts of 1867, 
1874 and 1898, and which sanctions under certain circumstances 
that which the Boyd case condemns. 


Clearly, Section 77 contemplates, in accordance with composition 
principles, that debts may be reduced and the physical property re- 
tained by the debtor. Its language is consistent with this view and 
its legislative history shows that such was the intended result. Fi- 


nally, the Supreme Court on two occasions has declared this to be 
the result.°” 


53 See the brief filed on behalf of the National Association of Mutual Sav- 
ings Banks in F. D. No. 9952, Chicago and Eastern Illinois Railway Reorgan- 
ization, at 8. 

See the brief on exceptions in the Spokane International Railway Co. Re- 
organization filed by Mr. Ecker, Mr. Meyers and Mr. Young as a committee,. 
at page 22. F. D. No. 10131. 

See the brief filed on behalf of the Institutional Bondholders’ Committee in 
F. D. No. 10913, Western Pacific Railroad Company Reorganization, at 70, 71. 

54 Supra note 43, sub. (e). 


55 Supra note 17. 


56 The Acts mentioned sanction stockholder participation even when creditors 


are not paid in full, under proper circumstances. This is precisely what the 
Boyd case condemns. Supra note 17. 


57 See Continental Illinois Bank and Trust Co. v. Chicago, Rock Island and 
Pacific Ry. Co., 294 U. S. 648, 672, 673, 55 Sup. Ct. 595, 79 L. ed. 1110 (1935) ;; 
Louisville Joint Stock Land Bank v. Radford, supra note 36, at 583, 586. 
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PART III 
CONSTITUTIONAL OBJECTIONS 


It has been contended by some that even though Section 77 by its 
terms does not apply the orthodox technique of the equity reorgan- 
ization the Supreme Court must perforce interpolate the rule of the 
Boyd case in order to save it from an attack on “due process” 
grounds.*® 

The Statute demands that if the plan is not accepted by two-thirds 
of a given class the interest of that class must not be disturbed.** 
In no case can the amount be cut down. A great deal of confusion 
would be eliminated if it were generally realized that the Act pro- 
vided these safeguards to dissenting classes. Naturally, in the ab- 
sence of consent given, such treatment cannot be denied.® 

Over their most vigorous objections, however, a dissenting mi- 
nority within a class may find their claims reduced, their lien dimin- 
ished. Is this a taking of property without “due process of law’? 

A. Use of the Bankruptcy Power. The Constitution confers upon 
Congress power to enact “uniform laws on the subject of bankrupt- 
cies.”®* Contractual rights may be modified under this mandate to 
an extent not permitted in general legislation.** The power is not 
unbounded, however, and is subject to judicial limitation when exer- 
cised beyond the vague and mysterious inhibitions of due process.® 
Is the power sufficient to support an Act which puts a dissenter at 
the mercy of a majority? One answer is that it has been done be- 
fore. The composition features of the Acts of 1867, 1874, and 1898 


58 See In Re New York Rys. Corp., 82 F.(2d) 739, 744 (C. C. A. 2d, 1936), 
cert. den. 298 U. S. 687, 56 Sup. Ct. 959, 80 L. ed. 1406 (1936); Dodd, supra 
note 28, at 1132; Wehle, supra note 13, at 211 et seq. 

It may be pointed out here, however, that several lower court decisions have 
upheld the constitutionality of sections 77 and 77B in respect to binding dis- 
senting minority creditors. Campbell v. Allegheny Corp., 75 F.(2d) 947 (C. 
C. A. 4th 1935), cert. den. 296 U. S. 581, 56 Sup. Ct. 92, 80 L. ed. 411 (1935) ; 
Downtown Investment Ass’n v. Boston Metropolitan Bldgs., 81 F.(2d) 314 
(C. C. A. Ist, 1936); Brockett v. Winkle Terra Cotta Co., 81 F.(2d) 949 
(C. C. A. 8th, 1936); In Re 333 North Michigan Ave. Bldg. Corp., 84 F.(2d) 
936 (C. C. A. 7th, 1936), cert. den. 299 U. S. 602, 57 Sup. Ct. 194, 81 L. ed. 
444 (1936); Continental Ins. Co. v. Louisiana Oil Refining Corp., 89 F.(2d) 
333 (C. C. A. Sth, 1937). 

59 Supra note 47. 

60 See Louisville Joint Stock Land Bank y. Radford, supra note 36, at 579, 
580. 

61 Article I, §8, cl. 4, Constitution of the United States. 

62 See Campbell v. Alleghany Corp., supra note 58, at 953; Continental 
Illinois National Bank and Trust Co. v. Chicago, Rock Island and Pacific Ry. 
Co., supra note 57, at 670; Hanover National Bank v. Moyses, supra note 34, 
188 


63 See Campbell v. Alleghany Corp., supra note 58, at 953; Continental 
Illinois National Bank and Trust Co. v. Chicago, Rock Island and Pacific Ry. 
Co., supra note 57, at 679; Louisville Joint Stock Land Bank v. Radford, supra 
note 36, at 589. 
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have been upheld and are of long standing.** The case of Canada 
Southern R. Co. v. Gebhard in a sweeping dictum® endorsed a 
Canadian “scheme of arrangement” which, by the consent of large 
majorities, reduced the creditor’s claims without disturbing the inter- 
est of the stockholder group. It was there indicated that if a similar 
statute were enacted here the Court would consider it a valid exer- 
cise of the bankruptcy power. This alleged “casual expression” of 
the Supreme Court was specifically ratified and approved in prin- 
ciple in the recent case of Continental Bank and Trust Co. v. Chi- 
cago, Rock Island and Pacific R. Co. 

B. Resort to Bankruptcy Power Unnecessary. Constitutional ob- 
jections have the salutary effect of inducing fundamental inquiries 
into the character of the legal problem involved. The challenge of 
Section 77 raises the basic questions: What is the nature of a 
creditor’s right? Is that right being denied here? A review of the 
law in point compels the conclusion that it is not. Furthermore, 
reliance upon the federal bankruptcy power appears to be unneces- 
sary. 

Primarily, a creditor’s right is the right to be repaid the amount 
of his loan. This legalistic expression of his right is inadequate, 
however, because it includes certain concomitant procedural remedies 
only by way of connotation. Without becoming entangled in the 
metaphysics of rights and remedies it may be said that the creditor’s 
right includes an interest of some sort in the whole estate of his 
debtor. There is no difference between secured and unsecured 
creditors in this respect. The secured creditor may foreclose his 
lien and if that is inadequate he may obtain a deficiency judgment 
for the balance.** That judgment immediately becomes a general 
lien upon the debtor’s remaining property upon which specific execu- 
tion may be had.** The unsecured creditor may reduce his claim to 
judgment which becomes a lien in similar fashion.7° The only dif- 


64 Supra note 34. 


65 109 U. S. 527, 539, 3 Sup. Ct. 363, 27 L. ed. 1020 (1883). There the court 
said, speaking of the plan promulgated under Canadian laws, “It is in entire 
harmony with the spirit of the bankrupt laws, the binding force of which, upon 
those who are subject to the jurisdiction is recognized by all civilized nations. 
It is not in conflict with the Constitution of the United States, which, although 
prohibiting states from passing laws impairing the obligation of contracts, 
allows Congress ‘to establish . . . uniform laws on the subject of bankruptcies 
throughout the United States.’ ” 

_ 86 Supra note 57, at 675. “It is unnecessary to consider the criticism, some- 
times made, that these excerpts are dicta merely, since we are of opinion that 
they are sound in principle.” 

87] Jones, MortcAces (1928) §§ 210, 874. 

883 Jones, Mortcaces (1928) § 2205. 

69 3 Jones, Mortcaces (1928) § 2220. 


703 Jones, Mortcaces (1928) §§ 1825, 1826, 1827. 
8 
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ference is that the lien of the one is superior to the claim of the 
other. As against the debtor they stand on common ground. 

According to Anglo-Saxon legal tradition the lienor, whether by 
virtue of a mortgage or by judicial decree, had his choice of two dif- 
ferent procedures. First, he could have the property sold at public 
sale and have the proceeds applied in satisfaction of his claim,” or, 
second, he could buy the property himself, setting off his claim 
against the purchase price."* Whenever a sale was had the debtor’s 
interest was protected against an inadequate price by a number of 
legal devices as (1) the equity of redemption, (2) nullification of 
the sale because of “chilled” bidding, and (3) the use of a judicial 
evaluation, or “upset price.” ”* 

The nice logic of the ancient forms, however, has broken down. 
The huge size and multiple-mortgage financial structures of modern 
corporations have strained the traditional procedures. The possi- 
bility of a “free sale” involving competition among buyers is the 
foundation stone of equity foreclosure procedure. When a free sale 
became impossible, however, a new technique was slowly developed. 
An upset price was maintained to protect the creditor’s right to cash. 
His alternative right to buy in the property was rescued in part as 
the courts demanded that he be given an interest in the new set-up 
equal to that provided for creditors of equal standing.“* Where all 
of the creditors stand as one modern procedure is still much like the 
ancient practice. When dissenters put in their appearance, however, 
the picture changes. Legally the dissenting creditor still has the 
same rights, practically he has not. He can have his share of the 
sale price but upset prices are notoriously low.”* He can buy in the 
property himself if he wants to and if he happens to have a few 
millions of dollars as the wherewithal.”* 

Thus it may be seen that while the guarantees of the traditional 
foreclosure procedure still exist in theory they provide little pro- 
tection to the ordinary creditor as a matter of fact. When, there- 
fore, the contention is advanced that, because Section 77 forces a 
dissenting creditor to take his place in the reorganized structure it 
is thereby depriving him of his ancient rights and remedies, it must 
be recalled that our economic history had already taken much of the 
substance of those old rights from him. 


713 Jones, Mortcaces (1928) §§ 2010, 2070. 

723 Jones, Mortcaces (1928) §§ 2078, 2101. 

78 See Brobst v. Brock, 10 Wall. 519, 19 L. ed. 1002 (U. S. 1870); Terrell 
v. Allison, 21 Wall. 89, 22 L. ed. 634 (U. S. 1874); Northern Pacific Ry. v. 
Boyd, supra note 2, at 506; Weiner, supra note 15, at 136. 

74 Supra note 2. 

75 Supra notes 15 and 16. 

76 Frank, supra note 13, at 554. 
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Against one particular form of legal and financial chicanery, how- 
ever, the courts zealously guarded the minority non-assenting credi- 
tor. Unless all creditors are paid in full, “constructive” fraud is 
found in any foreclosure in which the buyer shares his interest with 
the defaulting debtor.*7 The justice of the position is clear. The 
transaction has all the earmarks of a collusive agreement to freeze 
out the dissenter, and fraud, though not found, must be “presumed.” 
This is the Boyd doctrine which allows the non-assenter to appro- 
priate to himself that which in constructive fraud is being “given” 
to the debtor. 

Will the courts still allow a dissenting creditor the benefit of this 
doctrine when, in a Section 77 reorganization, something of value is 
allocated to the stockholders of an insolvent railroad? In answer it 
must first be said that the doctrine was erected as a judicial prophy- 
lactic against fraud. When the possibility of fraud, which is the 
reason for its existence, is removed, the foundation of the doctrine 
is removed and the structure falls to the ground. The Boyd case, 
itself, recognizes this fact. The court said that if the dissenting 
creditor had been made a “fair offer” in the reorganization proceed- 
ings he would have no standing in court later. This Boyd dictum 
has overshadowed the actual holding, and the meaning of the words, 
“fair offer,” has been gradually established by a process of judicial 


inclusion and exclusion. It was first held*® that a “fair offer” might 
be less than the par value of the creditor’s claim. An offer of se- 
curities was held®® to equal an offer of cash, partly at least because 
the securities of a large corporation command a ready cash market.** 


77 Supra note 20. 

78“This conclusion does not, as claimed, require the impossible, and make it 
necessary to pay an unsecured creditor in cash as a condition of stockholders 
retaining an interest in the reorganized company. His interest can be pre- 
served by the issuance, on equitable terms, of income bonds or preferred stock. 
If he declines a fair offer, he is left to protect himself as any other creditor of 
a judgment debtor; and, having refused to come into a just reorganization, 
could not thereafter be heard in a court of equity to attack it.” Northern 
Pacific Ry. v. Boyd, supra note 2, at 508. 

79 Kansas City Ry. v. Central Union Trust Co., supra note 17, at 455, 456; 
Kansas City Southern Ry. Co. vy. Guardian Trust Co., 240 U. S. 166, 36 Sup. 
Ct. 334, 60 L. ed. 579 (1916). 

80 Geddes v. Anaconda Copper Mining Co., 254 U. S. 590, 41 Sup. Ct. 209, 
65 L. ed. 425 (1921); Phipps v. Chicago, Rock Island and Pacific Ry. Co., 
284 Fed. 945 (C. C. A. 8th, 1922), cert. dismissed by stipulation, 262 U. S. 
762, 43 Sup. Ct. 701, 67 L. ed. 1221 (1923) ; Temmer vy. Denver Tramway Co., 
18 F.(2d) 226 (C. C. A. 8th, 1927). 

Although generally a fair offer has been construed to mean securities in the 
reorganized corporation, there has been some opposition to this position. See 
Coriell v. Morris White Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931), reversed on 
other grounds, 289 U. S. 426, 53 Sup. Ct. 678, 77 L. ed. 1300 (1933). 

81 For discussion of “fair offer” see Payne, Fair and Equitable Plans of 
Corporate Reorganisation (1933-34), 20 Va. L. Rev. 37; Billig, Corporate 
Reorganization (1933) 17 Minn. L. Rev. 273; Frank, supra note 13, at 559; 
St. Louis-San Francisco Ry. v. McElvain, 253 Fed. 123, 126 (E. D. Mo. 1918). 
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If, therefore, Section 77 provides safeguards to the dissenting 
creditor which guarantee a measure of protection equal to that pro- 
vided by the Boyd dictum, then stockholders of a defunct railroad 
corporation may safely be included in a reorganization plan. If the 
old, established procedure gives “due process of law,” then that which 
equals the old procedure is also legal, according to the same standard. 
What then, are the safeguards provided by Section 77 and how do 
they compare with the methods used in equity foreclosures? Briefly, 
the watchdog provisions are three, those requiring consent of two- 
thirds of the creditor group, approval by the I. C. C., and approval 
by the court.** The position of the minority dissenter is thus more 
secure than ever before. 

The dissenter is bound under no reorganization plan which re- 
duces the amount of his claim or the security of his lien unless two- 
thirds of the creditors of his class have given their approval. Where 
this majority group has no conflicting interest it is unlikely that the 
plan which they have ratified is prejudicial to this group as such. 
If it should appear, as it sometimes does,** that the majority group 
also has a conflicting interest such as a share of the stock or an inter- 
est in an inferior creditor group, then the probative effect of the 
fact of its consent to the plan must be discounted. In such case the 
I. C. C. and the court stand in the way of injustice to the minority. 

It is the opinion of commentators** on this general subject that 
the provision for I. C. C. supervision or reorganization proceedings 
is the greatest single advance wrought by the statute. The Commis- 
sion, an expert body informed by a rich background of experience 
in these matters, is in a position to see that whatever action is taken 
is in the public interest. In view of the fact that there is ample pro- 
vision for open hearings** on every plan which is proposed, it would 
seem to be impossible that a biased vote of any two-thirds majority 
group could pass unobserved and undiscounted. Even granting the 
possibility that the Commission should prefer the public interest that 
reorganizations of railroads be expedited to the public interest that 
injustice be prevented, the minority dissenter is not without further 


82 Supra note 43 for the provisions with regard to approval of a plan by the 
Commission and the court. The provision requiring approval of creditors is 
as follows. Sub. (e) “. . . the judge shall confirm the plan if satisfied that 
it has been accepted by or on behalf of creditors of each class . . . holding 
more than two-thirds in amount of the total allowed claims. . . .” 

83 See the Proposed Report » * the Examiner in the St. Louis, Southwestern 
Ry. Co. Reorganization, F. D. No. 1140 at 64, 70, 89. In this reorganization 
the Southern Pacific Company is the majority stockholder of the debtor and 
also a substantial creditor. 


84 Rhyne, supra note 1, at 777; Rodgers and Groom, supra note 28, at 847; 
Lowenthal, supra note 28; Wehle, supra note 13, at 205 
85 Supra note 43, sub. (d). 
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help. After the reorganization plan has been submitted by the Com- 
mission it is examined by the court before it is submitted to a for- 
mal vote.*® The judge tests the plan with a view to its fairness to 
minorities who may dissent thereto. The court is not subordinated 
to the Commission in this function but is entirely independent.*’ It 
would seem that if the judge were capable of deciding that a “fair 
offer” has been made in an equity foreclosure proceeding his ap- 
proval in a Section 77 bankruptcy action is of equal protective force. 

Are there any circumstances under which the consent of a ma- 
jority of creditors and the acquiescence of court and Commission 
would not provide protection to the dissenter equal to that which he 
had received in equity? It has been contended® that there are. In 
an equity proceeding the creditors alone may be the moving parties. 
They hold the mortgage which gives them the right to foreclose upon 
default of payment. They are the sole purchasers at the sale. Any 
interest which the equity owners of the corporation receive in the 
new company is given, therefore, because the creditors want to take 
that course. Under Section 77, however, a plan, if it affects the 
stockholders, must have been approved by that group unless it has 
been established that the corporation is insolvent, i.e., that the “fair 
valuation” of the property is less than the total indebtedness.*® Be- 
cause it is almost impossible to prove insolvency in any case, it is 
contended that the veto power which is given to the stockholder 
group puts them in a position to demand substantially better treat- 
ment than would be accorded them in an equity proceeding.® It is 
argued that this leverage which they hold will result in the adoption 
of a plan by two-thirds of a creditor group to which a minority dis- 
senter cannot be asked to submit. 

In answer to these contentions the following considerations are 
submitted. First, the fact of consent by two-thirds of the creditors 
and the approval of court and Commission show, prima facie, that 
the plan is fair to the dissenter. Second, the alleged “leverage” does 
not exist for this reason: The argument assumes that creditors are 
the moving parties in the reorganization and that they are at the 
mercy of the stockholders, when, as a matter of fact, stockholders 
stand to gain most by a reorganization on composition lines and it is 
unlikely that they would jeopardize their position by demanding too 


86 Supra note 43, sub. (e). 


87 See National Surety Co. v. Coriell, 289 U. S. 426, 436, 53 Sup. Ct. 678, 
77 “ye rg (1933) ; First National Bank of Cincinnati v. Flershem, supra 
note 2, at 525. 


88 Frank, supra note 13, at 713; Wehle, supra note 13, at 215. 
89 Supra note 42. 
90 Wehle, supra note 13, at 216, 218 et seq. 
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much. This conclusion is strengthened by the fact that the creditor 
group can, by refusing to accede to the demands of the stockholders, 
delay the proceeding until, inevitably, it is relegated to the equity 
court wherein the stockholder voice is not so blatant. 

It is submitted, therefore, that the provisions of Section 77 pro- 
vide a measure of protection to the minority non-assenting creditor 
at least equal to that given in the coexisting equity foreclosure pro- 
ceeding. Therefore, no resort need be taken to the federal bank- 
ruptcy power in order that the statute may be upheld as a constitu- 
tional exercise of legislative power. 


PART IV 
CONCLUSION 


The Boyd doctrine need not and probably will not be judicially 
written into Section 77. Two separate and distinct arguments may 
be advanced in support of this position. First, the federal bank- 
ruptcy power is adequate to maintain the constitutionality of an act 
which binds minority dissenters to a composition in bankruptcy. 
Second, Section 77 grants all of the protection that was ever ac- 
corded a minority dissenter in an equity reorganization and therefore 
it cannot be said to deprive him of any part of his property without 
“due process of law.” 















RECENT CASE 


INTERSTATE COMMERCE—PICK-Up AND DELIVERY SERVICE—NOT 
SuBjEcT TO Motor Carrier Act.—On January 4, 1936, Scott 
Brothers, Incorporated, applied to the Interstate Commerce Com- 
mission for a permit to engage in operation as a contract carrier by 
motor vehicle of commodities generally, in collection and delivery 
service for the Pennsylvania Railroad Company in the boroughs of 
Manhattan, Queens, and Brooklyn, New York, and Jersey City, 
New Jersey. The applicant was controlled, through ownership of 
its stock, by a wholly owned subsidiary of the Pennsylvania. Four 
trucking companies opposed the granting of the application. Other 
trucking interests and certain rail carriers intervened. Held, that 
the Interstate Commerce Commission had no jurisdiction under the 
Motor Carrier Act of 1935 to grant a permit for the operation of 
motor trucks in collection and delivery service for a railroad. Scott 
Brothers, Incorporated, Collection and Delivery Service, (Mim. Feb. 
28, 1938). 

The question raised by the instant case is whether a trucking con- 
cern engaged in the performance of pick-up and delivery service 
within the terminal area, under contract with a railroad is a motor 
carrier subject to the Motor Carrier Act, 1935, (Part II of Inter- 
state Commerce Act). 49 Strat. 543 (1935), 49 U. S. C. Supp. 
III § 301 (1937). The decision in the instant case reversed that of 
Division 5 (Motor Carrier Division) which granted the permit 
sought, on the basis that the applicant is a contract carrier subject 
to the Motor Carrier Act. Scott Brothers, Incorporated, Collection 
and Delivery Service, 2 M. C. C. 155 (1935). Section 203 (a) (14) 
of the Motor Carrier Act, which gave rise to this question, after 
defining the term “common carrier by motor vehicle” to include 
motor vehicle operations of carriers by rail or water, concludes with 
this phrase, “except to the extent that these operations are subject 
to the provisions of part I.” 49 Srar. 544 (1935), 49 U. S. C. Supp. 
III § 203 (a) (14) (1937). “Part I” refers to the Interstate Com- 
merce Act. 34 Start. 584 (1906), 49 U. S. C. § 1 (1934). Section 
1 (1) of the Interstate Commerce Act, supra, provides that the stat- 
ute shall apply to common carriers engaged in the “transportation 
of passengers or property wholly by railroad, or partly by railroad 
and partly by water . ” Section 1 (3) defines railroad to in- 
clude “switches, spurs, tracks, terminals, and terminal facilities of 
every kind used or necessary in the transportation of persons or 
property designated herein, including all freight depots, yards and 
grounds, used or necessary in the transportation or delivery of any 
such property. Transportation is defined as including “locomotives, 
cars, and other vehicles, vessels, and all instrumentalities and facil- 
ities of shipment . . . and all services in connection with the receipt, 
delivery . . . of property transported.” It was early established 
that railroads might lawfully render free pick-up and delivery service, 
so long as there was no unjust discrimination. Casassa v. Pennsyl- 
667 
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vania Railroad Company, 24 I. C. C. 692 (1912); Store Door-De- 
livery, 27 I. C. C. 347 (1913). Rail carriers may also charge for 
these services, and the Commission has jurisdiction over rail tariffs 
covering these charges. In the Matter of the Legality of Tariffs Pur- 
porting to Embrace or Cover Motor-Truck or Wagon Transfer Serv- 
ice in Connection with Transportation by Rail or Water, 91 I. C. C. 
539 (1924); Transfer of Freight Within St. Louis and East St. 
Louis by Dray and Truck for and on Behalf of Railroads, 155 I. C. C. 
129 (1929); Motor Truck Club of Mass., Inc. v. Boston & Maine 
Railroad, 206 I. C. C. 18 (1934); Merchant Truckmen’s Bureau of 
New York v. Reardon, 10 F. Supp. 358 (N. Y. 1935); Pick-Up 
and Delivery in O ficial Territory, 218 I. C. C. 441 (1936). 

Section 1 (4) of the Interstate Commerce Act, supra, provides 
that “It shall be the duty of every common carrier subject to this 
chapter engaged in the transportation of passengers or property to 
provide and furnish such transportation upon reasonable request 
therefor . . .” Transportation as the word is used in the Act, in- 
cludes only those services that a carrier is bound to furnish. Penn- 
sylvania Railroad Co. v. McGirrs Sons Co., 287 Fed. 335 (C. C. A. 
2d, 1922), cert. den. 262 U. S. 743, 43 Sup. Ct. 520, 67 L. ed. 1210 
(1920) (no obligation to furnish free lighterage) ; see Thompson v. 
Chicago, B. & Q. R. Co., 157 I. C. C. 775, 778 (1929). Under sec- 
tion 15 (13) of the Act, allowances may be made to the owner of 
property transported who has rendered any service connected with 
the transportation of his property. See Interstate Commerce Com- 
mission v. Diffenbaugh, 222 U. S. 42, 47, 56 L. ed. 83, 87 (1911) 
(allowance made for elevation of grain). This permits an allowance 
only where the service performed by the owner is one that the rail- 
road is bound to perform. American Sugar Refining Co. v. Delaware 
L. & W. Ry. Co., 200 Fed. 652 (N. J. 1912), reversed on other 
grounds 207 Fed. 733 (C. C. A. 3d, 1913) (allowance for cartage 
services denied) ; Allowances for Stacking, 179 I. C. C. 780 (1931) 
(allowance for stacking fruits denied); see Motor Truck Club of 
Mass., Inc. v. Boston & Maine Railroad, supra, at page 22 (no re- 
quirement of allowance for store-door service); cf. United States 
v. American Sheet & Tin Plate Co., 301 U. S. 242, 57 Sup. Ct. 732, 
81 L. ed. 1056 (1937). 

It is well settled that a rail carrier cannot be required to perform 
pick-up and delivery service. Atchison, T. & S. F. Ry. Co. v. Inter- 
state Commerce Commission, 188 Fed. 229 (Commerce Court, 1911) ; 
see Constructive and Off-Track Railroad Freight Stations on Man- 
hattan Island, N. Y., 156 1. C. C. 205, 231 (1929) ; Codrdination of 
Motor Transportation, 182 I. C. C. 263, 367 (1932); Motor Truck 
Club of Mass., Inc. v. Boston & Maine Railroad, supra, at page 21. 
In a rate case it was said that the liability of a railroad as a carrier, 
when performing pick-up and delivery service, extends to and from 
the store door. See Motor Truck Club of Mass., Inc. v. Boston & 
Maine Railroad, supra, at page 21. But see Interstate Commerce 
Commission v. Detroit, G. H. & M. R. Co., 167 U. S. 633, 17 Sup. 
Ct. 986, 42 L. ed. 306 (1897). The fact that an instrumentality is 
acting as agent for a common carrier does not prevent it from being 
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a common carrier in its own right. United States v. Brooklyn East- 
ern District Terminal, 249 U. S. 296, 39 Sup. Ct. 283, 63 L. ed. 613 
(1919) (Terminal District held to be a common carrier subject to 
the Hours of Service Act). The proposed operation of store-door 
delivery service does not constitute an extension of the line of the 
railroad so as to require a certificate of convenience and necessity. 
New York Dock Railroad v. Pennsylvania Railroad Co., 62 F. (2d) 
1010 (C. C. A. 3d, 1933). 

Upon an investigation into the legality of rail tariffs which in- 
cluded charges for motor truck service rendered in connection with 
transportation by rail, the Commission said that while motor truck 
transfer companies are not common carriers subject to the Act, truck 
services performed in connection with terminal services of a common 
carrier are subject to its jurisdiction. In the Matter of the Legality 
of Tariffs Purporting to Embrace or Cover Motor-Truck or Wagon 
Transfer Service in Connection with Transportation by Rail or Water, 
supra, at page 547. This view was adopted with emphasis on the 
fact that it was “terminal trucking as a service’ which was subject 
to the jurisdiction of the Commission (under part I of the Interstate 
Commerce Act) when voluntarily established by a rail carrier. See 
Constructive and Off-Truck Railroad Freight Stations on Manhattan 
Island, N. Y., supra, at page 231. Upon a general investigation into 
transportation by motor vehicles, the latter case was cited and ap- 
proved. Codrdination of Motor Transportation, supra; cf. Thomp- 
son v. Chicago B. & Q. R. Co., supra (no jurisdiction over charge 
for service not required to be rendered by railroad). Motor truck 
companies performing terminal services for rail carriers are not 
common carriers subject to the Interstate Commerce Act. The serv- 
ice performed by them is subject to the jurisdiction of the Commis- 
sion, but that is a different thing. See Transfer of Freight Within 
St. Louis and East, St. Louis by Dray and Truck for and on Behalf 
of Railroads, supra, at page 149. Pick-up and delivery service is 
within the meaning of transportation as used in section 1 (3) of the 
Interstate Commerce Act. See Tariffs Embracing Motor-Truck or 
Wagon Service, supra, at page 547; New York Dock Ry. v. Penn- 
sylvania R. Co., supra, at page 1014; Merchant Truckmen’s Bureau 
of N. Y. v. Reardon, supra, at page 362; American Trucking Ass’ns, 
Inc. v. United States, 17 F. Supp. 655 (D. C., 1936). 

A general investigation was made of schedules of rail carriers pro- 
viding for pick-up and delivery in official territory. The contention 
was made by certain of the protestants that since the provisions of 
the Motor Carrier Act had not been complied with, the pick-up and 
delivery service must be found unlawful. The tariffs in question 
were modified and found justified. It was there said that determina- 
tion of the status of trucking concerns performing pick-up and 
delivery service for the railroads was not essential to the adjudication 
of the issues before the Commission, and the question was reserved 
for an appropriate proceeding. Pick-up and Delivery in Official 
Territory, supra, at page 474. Suit was brought to enjoin and set 
aside this order, and for an interlocutory injunction to prevent the 
railroads from acting without first obtaining a certificate of public 
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convenience and necessity for the operation of truck pick-up and 
delivery service as required by the Motor Carrier Act. The inter- 
locutory injunction was denied, and the court said that the Motor 
Carrier Act did not apply to truck pick-up and delivery service per- 
formed a railroad. American Trucking Ass'ns, Inc. v. United 
States, supra; cf. Powell v. United States, 300 U. S. 276, 57 Sup. 
Ct. 470, 81 L. ed. 643 (1937). GEoRrGE W. WISsE. 








